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Foreword

In the eyes of the world, the Canctin Trade Ministerial Meeting will act as a litmus test
of the major industrial countries’ commitment to inclusive globalisation, to meeting
the Millennium Development Goals and to a stable and peaceful world. Increased
trade opportunities provide the best means of placing poor countries on a higher
trajectory of growth and poverty reduction. The current system does not work for many
developing countries and imposes burdens on the consumers of the developed world.

The launching of the Doha Round gave a boost to the multilateral trading system.
The lessons from Seattle and the perspective that emerged after 9/11 led to the
recognition of the need for a new approach. It is a matter of considerable concern that
progress in the Doha Development Round negotiations has been disappointing,
particularly on the issues that matter most to developing countries. A number of
important deadlines have been missed.

It is now important that Canctin delivers on the promises built into the Doha dev-
elopment agenda. Key areas where decisions at Cancin are essential are: agriculture,
TRIPS and health; non-agricultural market access; special and differential treatment
and implementation issues; review of the dispute settlement understanding; and the
Singapore issues. It is important to make progress on non-agricultural market access to
enable poor and vulnerable countries to enhance the resilience of their economies
through diversification. They must be provided with a better framework to reduce the
risks associated with their economies, if they are to cope effectively with globalisation.

Many developing countries are having to cope with multiple trade negotiations:
the Doha Development Round; the ACP-EU negotiations on economic partnership
agreements; and, in some cases, regional free trade agreements. Furthermore, some
countries are still striving to implement the Uruguay Round Agreements. In such a
context, it is necessary to consider carefully the capacity of the vast majority of devel-
oping countries to embark on the ‘Singapore Issues’: competition policy, investment,
trade facilitation and transparency in government procurement.

The international community cannot allow Cancin to be a failure. It would set
back global economic recovery and strengthen the hands of those who seek to exploit
the increasing disparities in the world.

In the lead-up to the Cancin meeting, the Commonwealth Secretariat organised a
series of regional workshops on developments in the Doha Development Round. This
publication is a compilation of papers used at those meetings. It is intended primarily
to assist policy-makers in Commonwealth developing countries, particularly small
states and the least developed counries, in preparing their negotiating positions for
Cancan.

Don McKinnon, Commonwealth Secretary-General
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1
Introduction

Ivan Mbirimi*

Delivering a Development Round

The Doha Ministerial Declaration envisages negotiations lasting three years (Novem-
ber 2001-January 2005). This is a very ambitious target which many observers doubt
can be achieved. The agenda is very large and the negotiations in the first two years
have not been very productive. There are other reasons for this pessimism. A key one
is the less than auspicious political and economic environment under which negotia-
tions are being held. Another is the limited progress made on issues of particular
interest to developing countries, notably agriculture, special and differential treatment
(SDT) and the failure to achieve agreement on Trade-Related Intellectual Property
Rights (TRIPs) and access to medicines. A number of key deadlines have also been
missed. The situation is complicated by the dearth of expertise and limited financial
resources in developing countries, which means that advocacy for developing country
interests is relatively weak.

This book is a contribution to the debate on how the Doha Development Round
might deliver on one of its central objectives: the ‘promotion of economic develop-
ment and alleviation of poverty’.! In general, each chapter assesses progress made in
the negotiations and makes recommendations on the likely outcomes, concerns and
interests of developing countries. This introduction covers the following: (a) the trad-
ing environment under which negotiations are being held; (b) a summary of the con-
cerns of developing countries as seen by the authors of the articles in this book; and (c)
a discussion of what might constitute a good Cancin deal from the standpoint of
developing countries.

International Trading Environment

Several aspects of the current international political and trading environment have
contributed to the slow progress made in the first two years of negotiations. Of particu-
lar concern is the relationship between the European Union (EU) and the USA. The
issues that have caused dissent and controversy range from the war in Iraq to disputes on
trade, international environmental agreements and the International Criminal Court.
Past experience suggests that progress in multilateral trade negotiations is more likely

*The author is grateful to Dr Indrajit Coomaraswamy and Dr Roman Grynberg for advice and encouragement in the
preparation of this introduction.
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when governments, particularly those of leading industrialised countries, are seriously

engaged and focused on the issues under negotiation. When other issues intrude, as in
the case of the war on Iraq, there is often a ripple effect that tends to undermine
commitment to multilateral trading negotiations.

On the economic front, a succession of bitter transatlantic trade disputes remain
unresolved. These include disputes on taxation of foreign services corporations (FSC)
by the USA, import protection for steel products entering the US market and the EU’s
authorisation system for genetically modified organisms (GMOs). At the general
level, these disagreements have contributed to the loss of momentum in the Doha
Development Round negotiations. More specifically, each one of these disputes raises
concerns about particular aspects of the World Trade Organisation (WTO). Thus the
steel dispute is a classic example of an industrialised country protecting a sensitive
sector of its economy.

The GMO dispute brings into sharp relief the problem posed by standards harmon-
isation in the WTO. By insisting on the use of the precautionary principle in meeting
environmental or human health objectives, the EU opens itself to the charge that it is
effectively imposing its own standards on others. On the other hand, the way in which
the USA has pursued this matter has only served to confirm the fears of those who
argue that the ability of developing countries to regulate certain aspects of their trade
in the public interest is being continuously eroded. The GMO controversy appears
intractable, in part, because this is not a traditional ‘at-the-border’ trade dispute;
rather, it reaches beyond borders, and affects such fundamental issues as the way in
which American and European societies are governed and their economies regulated.?

The growth in bilateral and regional trading arrangements are another source of
concern. Aside from the hemispherical Free Trade Area for the Americas (FTAA),
which has been under negotiation for a number of years, the USA has already con-
cluded free trade agreements (FTAs) with Jordan and Singapore and is looking into
negotiations, or has already launched them, with several other countries and regions,
including the South African Customs Union (SACU), Morocco, Bahrain and Aus-
tralia. The debates in Washington highlight the importance of issues beyond the trade
agenda. For example, the choice of trading partners reflects not only economic oppor-
tunities, but also judgements about geopolitical returns and support for the USA in the
WTO and FTAA. This is the nub of the problem.? Unlike the open, rule-based multi-
lateral trading system represented by the WTO, bilateral and regional trade arrange-
ments are likely to mean less transparency and more discrimination in trade rules. And
as the WTO gets marginalised, the weakest and poorest countries get squeezed.

Europe is also involved in negotiating regional trade arrangements with different
regions of the Africa, Pacific and Caribbean (ACP) group of countries. There are two
problems with the EU approach to future relations with the ACP. First, the policy is
causing confusion in those regions of the ACP where there is overlapping membership
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of regional organisations — for example Southern Africa — or where regional integra-
tion is not very advanced. Second, these negotiations compound the capacity prob-
lems of these countries; few of them have the organisation and capacity to pursue
negotiations in multiple forums.

Concerns of Developing Countries

The major concerns of developing countries are many and varied, and sometimes
there are conflicting interests, partly because there is so much diversity among them.
For instance, there is no consensus among developing countries in the negotiations on
market access. Sam Laird’s rigorous assessment of various modality papers on tariff
liberalisation points to some of the difficulties. Clearly, those countries that trade
largely on a most favoured nation (MFN) basis will have interests in a liberalisation
formula that removes tariff peaks in their main markets. Other developing countries,
particularly least developed countries and beneficiaries of arrangements such as the
Cotonou Agreement, whose exports are largely duty free and who benefit from high
margins of trade preference, may see the lowering of these tariff peaks as damaging to
their trade interests. Clearly, if developing countries seek any common objective, it is
a flexible and differentiated approach. Some of the formulas proposed by countries
such as India and Korea provide precisely that sort of flexibility. However, it is specific-
ally this flexibility that may make these kinds of tariff liberalisation formula unaccept-
able to those WTO Members who are seeking elimination of tariffs by all countries in
this current round.

Striking a deal on agriculture remains the biggest challenge faced by ministers at
Canciin, despite the June 2003 agreement by the EU Council of Ministers to decouple
subsidies from production. The reasons for this are clear from Professor Alan Swin-
bank’s contribution to this book (although it was written before the EU agreement).
Agreeing the modalities for negotiation before Canciin seems highly unlikely. Swin-
bank argues that the Peace Clause (Article 20 of the Agreement on Agriculture)
might be the lever for change. This is because in the absence of a renewal of the clause,
disputes on farm policies are likely to increase. Clearly one cannot prejudge the kind of
trade-off that might emerge or whether developing countries will accept a roll-over of
the clause. How developing countries will approach renewal of the Peace Clause will
depend on the way they see their interests. Developing countries are, of course, a
diverse group of countries with different interests reflecting their comparative advan-
tage in agricultural production, their net trade position and existing trade preferences,
and their focus on temperate or tropical products. For the majority of them, however,
the biggest gains are likely to flow from tariff cuts and reduction of tariff peaks and tar-
iff escalation in both OECD and other developing countries.

Ivan Mbirimi and Bridget Chilala also tackle the services negotiations from a
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policy-maker’s perspective. In particular, they explore ways in which developing coun-
try governments might use the policy flexibility of the General Agreement on Trade in
Services (GATS). In their view, this should be the main focus of developing country
efforts, particularly the poorest among them. Any services liberalisation ought to be
placed in the overall context of the development of a viable domestic service sector
that responds to the needs of the economy. Of course, some would argue that GATS
flexibility is a myth, as developing countries are likely to come under pressure to com-
mit sectors before they are ready to do so. However, the authors see this as an argument
about the degree of flexibility. In their view, what matters is that the GATS is suffi-
ciently permissive to allow countries to devise and implement domestic services poli-
cies that benefit their economies.

The Dispute Settlement System (DSS) is generally seen as one of the major
achievements of the Uruguay Round. Its use over the last few years has, however, high-
lighted a number of difficulties that require attention. Dr Dan Sarooshi’s paper identi-
fies the key ones for developing countries. They include the initiation of cases; issues
relating to the establishment, membership, composition and procedure of panels;
issues relating to the membership and procedure of the Appellate Body; issues relating
to the effect of panel and Appellate Body Decisions on developing country members
and their lack of a development focus; improving the ability of developing countries to
use the system; transparency of proceedings; and third party issues that concern devel-
oping countries. The paper recommends possible changes on each of these issues.

Chris Stevens explores ways in which the impasse on special and differential treat-
ment could be broken. In his view all proposals on SDT face the twin hurdles of:
(a) some Members refusing to agree to flexibilities that would apply to all developing
countries; and (b) devising appropriate forms of differentiation, linking the differenti-
ation to a specific development problem. Furthermore, the introduction of tighter dis-
pute settlement procedures under the Uruguay Round means that vague formulations
on SDT might not be accepted by developing countries, mainly because such vague
formulations could be challenged under the dispute settlement mechanism. One way
to break the deadlock at Canctin would be for industrialised countries to agree general
principles that would be legally enforceable to the extent of providing guarantees
against challenge in dispute settlement. It is also suggested that developing countries
should identify areas of highest priority action in relation to SDT. Stevens sees agri-
culture as a prime candidate for priority action

In the paper on transparency in government procurement, Peter Williams evalu-
ates the arguments for and against a WTO Agreement. In his judgement, developing
countries might still be able to forestall a decision on negotiations at Cancn, particu-
larly if there is no agreement on modalities for negotiations. But he argues that if the
pressure for negotiations is irresistible, developing countries should insist that the
Singapore issues are unbundled.
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Dr Nagesh Kumar reviews the options available to developing countries on invest-
ment at Cancin. The paper is sceptical about the relevance of a multilateral invest-
ment framework to developing countries. This scepticism is based on evidence on the
main determinants of Foreign Direct Investment (FDI), which tends to show that a
host of other factors are perhaps more significant than investment rules and regula-
tions. This leads Kumar to suggest that the most prudent option for developing coun-
tries at Canciin would be to resist a negotiating mandate. The success of this strategy,
however, will depend on the ability of developing countries to put together an effec-
tive coalition against such a mandate. If a mandate is agreed, developing countries are
urged to ensure that their key concerns are incorporated into each element of the pro-
posed framework. Key concerns include limiting the scope of the multilateral frame-
work on investment to trade-related FDI, resisting commitments on pre-establishment
commitments, providing for flexibility to pursue selective policies and impose per-
formance requirements by developing countries, incorporating investors’ and home
country obligations, and providing for transfer of technology, control of restrictive
business practices and competition policy.

In the paper on competition policy, Dr Michael Davenport identifies the following
developing countries’ concerns: the inevitable reduction of ‘policy space’; the likeli-
hood that national firms will be at a competitive disadvantage vis-a-vis the larger firms
from industrialised countries; and the financial and human resource costs of imple-
menting the resulting agreement. Developing countries are also still opposed to the
idea of the WTO taking responsibility for competition policy, and many of them are
fearful of the possible application of the dispute settlement mechanism. Davenport’s
paper recommends a minimum body of domestic competition law to be agreed in a
Multilateral Competition Agreement (MCA) and to be implemented by all members.
The emphasis of the agreement will be on information-sharing and co-operation
through both positive and negative comity, and on outlawing hard-core cartels; in the
examination of mergers and acquisition, account would be taken of the interests of
other members, in particular in regard to the potential dominance in their individual
markets.

Beatrice Chaytor’s paper notes a shift in focus in the approach of developing coun-
tries, with the link between trade and sustainable development receiving more atten-
tion compared to the narrow linkages between trade and the environment. This shift
includes an emphasis on the liberalisation of trade in goods of special interest to devel-
oping countries. Chaytor urges developing countries to further refine their approaches
across a whole range of trade issues that have a bearing on the environment, for
instance by fighting for better market access for their agricultural goods, labelling of
organic food products and improving trade in such goods in the Committee on Tech-
nical Barriers.

According to Dr Roman Grynberg, fisheries subsidies negotiations remain one of
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the issues that straddles both unfinished business from the end of the Uruguay Round,
and the so-called ‘new issues’. At the end of the Uruguay Round, WTO Members left
subsidies to the fisheries sector outside the disciplines and reduction commitments of
the Agreement on Agriculture. Subsequently, concern that unsustainable fisheries
subsidies were undermining the viability of global fisheries, as well as distorting trade,
has created a synergy between trade and environment issues. Initial proposals on the
architecture for such an agreement have been proposed by the USA and there has
been support from the EU. However, other important fishing nations such as Japan
and South Korea remain unconvinced by the need for new disciplines. As far as devel-
oping countries are concerned, considerations pertaining to SDT provisions in any
future fisheries subsidies agreement that will cover their concerns have not yet been
proposed.

The Doha ministerial mandate called for the creation of a work programme on
small economies. Grynberg’s and Jan Yves Remy’s assessment of the work undertaken
so far indicates that most of it has revolved around the questions of why and how pro-
visions of the WTO should reflect their particular concerns. The paper on small
economies addresses the development of positions during the dedicated sessions where
progress has been very slow and, indeed, mirrors the progress on implementation and
special and differential treatment. In general, developed countries have only shown
flexibility on issues of minor economic significance such as allowing delegation of the
implementation of WTO Agreements by small vulnerable economies (SVEs) through
their regional bodies rather than national governments. Despite the narrow minister-
ial mandate from Doha, the paper addresses the issue of a definition of small vulnera-
ble economies because without such a definition it is not possible to devise appropriate
interventions that are focused on and limited to this group. The paper finds that an
appropriate definition is possible and, in part, already exists in the UN system.

The paper by Pradeep Mehta of CUTS (Consumer Unity and Trust Society)
assesses the scope and opportunities for reform of international economic policies on
the basis of an integrated developmental approach to trade, debt and finance. This is a
vast subject on which there is a divergence of views between developed and develop-
ing countries. The main concern of developing countries is that the current inter-
national trade and financial system does not provide sufficient long-term financial
resources to enable them to achieve rapid and sustained economic growth through
trade. It is clearly too early to see the direction in which the discussions on this subject
will go, but the recommendations provide a valuable input to the debate.

A Canciin Compact for Developing Countries

Having been showcased as a development round, the negotiations must begin to show
results in areas of major interest to developing countries. Certainly, the Canctin meeting
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cannot be judged to be a success if tangible progress is not made in areas that matter
most to developing countries. The best way to secure the interests of developing coun-
tries is by delivering improved market access across a broad range of products of inter-
est to these countries. For the majority of developing countries, this requires positive
outcomes at Canciin on a core group of issues that must include: (a) special and differ-
ential treatment; and (b) agricultural trade liberalisation. There must also be an agree-
ment on TRIPs and access to medicines before or at Canciin to avoid a repeat of the
Seattle débacle. It seems clear that a successful WTO fifth ministerial conference at
Cancitin should at least show enough progress on these issues for ambassadors to be able
to make progress in subsequent negotiations in Geneva.

Notes

1 Doha Ministerial Declaration, November 2001 (WT/MIN(01)/Dec/W/1.

2 Joseph Quinlan, ‘Drifting Apart or Growing Together? The Primacy of the Transatlantic Economy’, Paul Nitze
School of Advanced International Relations, Johns Hopkins University.

3 ‘Zoellick Says FTA Candidates Must Support US Foreign Policy’, Inside US Trade, 16 May 2003.
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Market Access Proposals for Non-agricultural
Products

Sam Laird, Santiago Fernandez de Cordoba and David Vanzetti*

1 The Significance of Market Access Negotiations, the Mandate and
the Main Proposals

Economies which have been able to diversify towards the production and export of
manufactures have grown faster and been better able to withstand economic down-
turns than economies which remain highly dependent on basic commodities, includ-
ing the least developed countries (LDCs).! However, the process of diversification and
expansion of developing countries’ production and exports of manufactures has been
hindered by tariff and non-tariff barriers in major markets. Yet while there are consid-
erable trade and welfare gains to be made from liberalisation of trade in manufactures,
this was not included in the WTO?’s built-in agenda, agreed at the end of the Uruguay
Round. This was remedied by the WTO’s work programme adopted at its fourth
ministerial meeting held in Doha, November—-December 2001.

At the Doha meeting, WTO ministers agreed, in the part of the Ministerial Dec-
laration relating to non-agricultural market access, ‘by modalities to be agreed, to
reduce or as appropriate eliminate tariffs, including the reduction or elimination of
tariff peaks, high tariffs, and tariff escalation, as well as non-tariff barriers, in particular
on products of export interest to developing countries. Product coverage shall be com-
prehensive and without a priori exclusions’ (paragraph 16, Doha Ministerial Declara-
tion). Full account is to be taken of the special needs and interests of developing and
least developed country participants, ‘including through less than full reciprocity in
reduction commitments, in accordance with the relevant provisions of Article XXVIII
bis of GATT 1994 ...

The current market access negotiations in non-agricultural products are being
handled procedurally in a negotiating group that is mainly concerned with tariff
reductions, while most non-tariff barriers affecting trade in these products are being
covered in groups dealing with rules negotiations, for example on anti-dumping (AD),
rules of origin, technical barriers to trade (TBTs) and sanitary and phyto-sanitary
(SPS) agreements. The main negotiable non-tariff barriers (NTBs) affecting non-

* Trade Analysis Branch, UNCTAD. Sam Laird is also Special Professor of International Economics at the University
of Nottingham. The views expressed in this paper are those of the authors, and not necessarily those of UNCTAD or
its members.
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agricultural products are those in textiles and clothing, which are scheduled to be
phased out in 2005 under the provisions of the Uruguay Round Agreement on Textiles
and Clothing. The NTB negotiations, and any possible replacement of textiles and
clothing restraints with alternative forms of contingency protection, such as anti-
dumping or safeguards, will need to be taken into account in evaluating what might be
agreed in relation to industrial tariffs (as well as in the overall broad package covered
by the Single Undertaking).

In relation to industrial tariffs, the main focus of discussions has been on finding a
modality that would meet the criteria set out in the Doha Declaration and, ultimately,
meet the negotiating and trade policy objectives of the participants in the negotia-
tions. In the first phase of the negotiations, the main attention has revolved around
finding a formula to meet these goals, unlike the Uruguay Round where the main
modality was request and offer (although in a number of sectors tariffs were reduced on
a zero-for-zero basis, by which a critical mass of countries cut tariffs to zero in ten
sectors). By mid-June 2003, no decision had been made on modalities but a number of
proposals were on the table. This paper looks at approaches which have been used in
the past and at the current proposals, and attempts a preliminary evaluation of these
proposals, based on certain assumption about elements in the proposals that are yet to
be defined or perhaps negotiated.

2 Techniques and Formula Approaches for Tariff Negotiations

Historical Background*

Procedures used in trade negotiations have evolved since the first such negotiations
were initiated. At the outset of the General Agreement on Tariffs and Trade (GATT),
the initial approach used was the request-and-offer procedure, under which contract-
ing parties negotiated reciprocal bilateral market access concessions, which were pro-
vided to other contracting parties by virtue of the most favoured nation principle. This
procedure reduced average tariffs by around 20 per cent on industrial products. This
technique was also used during the next four rounds of negotiations (Annecy, 1949;
Torquay, 1950-1; Geneva, 1955-56; and the Dillon Round 1960-62) with, however,
much less liberalisation (barely an average of 2.5 per cent reduction in average
tariffs).

During the Kennedy and Tokyo Rounds more comprehensive tariff reduction
formulas were used. The simplest method used was the proportional cut or the linear
reduction approach, used in the Kennedy Round (1963-67) (50 per cent coefficient of
reduction, but because of the exceptions, the final average was only a 35 per cent
reduction). Only during the Tokyo Round (1974-79) was the so-called Swiss formula
introduced, achieving a 30 per cent reduction in average tariffs. This is also called a
harmonising approach as it makes more than proportional cuts to higher rates. It is
therefore particularly useful for reducing tariff peaks and tariff escalation.

10
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These two approaches yielded greater market access concessions for products with
high tariffs than for products with low ones, i.e. they produced greater improvements
in market access for goods typically exported by developing countries, except that the
permitted exemptions were often precisely in these product areas.

During the Uruguay Round (1986-94), the procedure used was targeted 30 per cent
average reduction on industrial products, leaving the distribution between the tariff
lines to be negotiated bilaterally, i.e. by request and offer. Simultaneously, the Quad
countries (EC, USA, Canada and Japan) agreed in the Uruguay Round to ten “zero-for-
zero’ initiatives (beer, brown spirits, pulp and paper, furniture, pharmaceuticals, steel,
construction equipment, medical equipment, agricultural equipment and toys) and one
‘harmonisation’ initiative — chemical products. After the Uruguay Round, the Informa-
tion Technology Agreement (ITA) used a zero-for-zero approach, by which a critical
mass of countries agreed to reduce all tariffs to zero on the selected range of products.

Comparison of Linear Cut and Swiss Formula
The linear approach used to cut tariffs across the board in Kennedy Round tariffs can
be expressed as:

T,=axT, (1)

where T, is the initial bound tariff rate and T, the final bound rate and (1 - a) is the
percentage reduction. The effects of a linear cut of 40 per cent and 30 per cent are
shown in Figure 2.1. While this formula brings large reduction in the absolute value of
higher tariffs, proportionally it does not reduce higher tariffs more than lower tariffs.
The progressive effect of higher reductions of tariffs for highly protected products is
achieved through a harmonisation formula, of which the so-called Swiss formula is an

example:
T[ = (aX TO) (2)
(a+T,)

where a is a maximum coefficient and no tariff included in the negotiating list can be
higher than that of this expressed coefficient. It is a harmonising approach as it makes
more than proportional cuts to higher rates (see Figure 2.1 below). It is therefore
particularly useful in reducing tariff peaks and tariff escalation. The Swiss formula was
used for industrial products during the Tokyo Round with a maximum ceiling of 16
per cent. The Swiss formula with coefficients of 20, 12 and 8 is illustrated in
Figure 2.1.

As may be observed from Figure 2.1, because of its progressive nature the Swiss
formula reduces higher tariffs by more, in absolute and relative terms, than lower
tariffs. For example, let us compare the application of a 40 per cent linear cut and a
Swiss formula with a coefficient of 8 to two initial tariffs, the first being a low rate of 5
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per cent and the second being a higher rate of 50 per cent. With the linear cut the new
tariffs would be 3 per cent and 30 per cent, respectively, with a percentage reduction of
0.6 in both cases.® After applying the Swiss formula, the new rates would be 3.1 per
cent for the first tariff and 6.9 per cent for the second, giving a percentage reduction of
0.14 and 0.62. This illustrates that, under a linear cut, the percentage reduction is, in
fact, equal for all tariff rates, but under the Swiss formula the percentage reduction
declines, implying that the higher initial tariff rates are subject to larger percentage
cuts. The importance of these basic approaches is that in the current WTO negotia-
tions all approaches are essentially variations of these two alternatives, with various
adaptations. This paper discusses below the implication of the application of these
alternative approaches for developing countries.

Figure 2.1: Comparison of Linear Cut and Swiss Formula Tariffs for 0-50 per
cent
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The New Formulae Dilemma

Given the mandate of the Doha Declaration, namely to reduce trade barriers on non-
agricultural products, and in particular on products of export interest to developing
countries, negotiators are in search of a formula that would achieve these objectives.
In our view, this formula should fulfil certain basic criteria: it should be simple, trans-
parent and address the high rates facing developing countries’ exports. However, the
approach adopted also has to take account of the special needs of developing countries
and LDCs, including through less than full reciprocity, as envisaged in the Doha Min-
isterial Declaration. In essence this means that while there should be an effort to make
deep cuts in rates facing developing countries’ exports, the developing countries
should be required to make lesser cuts. The notion here is that developing countries
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should be allowed some flexibility, or ‘policy space’, to use tariffs for industrial policy
purposes (as envisaged also in GATT Article XVIII:A). This parallels the use of non-
tariff measures for health and safety, environmental, security and other reasons that
are linked to externalities — where private and social costs and benefits diverge. While
it is now widely recognised that liberalisation is beneficial in the longer term (other
than in respect of externalities, which merit long-term intervention), there is also
evidence from the World Bank and in other studies of important short-term adjust-
ment costs; the differentiation in the treatment of developing countries in WTO rules
and procedures is also a recognition of the validity of a more cautious approach to
reform in those countries.

A number of countries have submitted proposals to the WTO Negotiating Group
on Market Access. However, only the following countries presented clearly defined
formulas: People’s Republic of China, European Communities, India, Japan, Korea
and the USA. It is important to remember that all of these particular proposals cover
non-agricultural products and that they do not include services or agricultural prod-
ucts that are covered by other negotiating groups.

China has presented the following formula:

Tl=(A+BxP)x’1"0)
(A+P)xT,)

3)

where:

T, = Baserate

T, =Final rate

A = Simple average of base rates

P = Peak factor, P = T,/A

B = Adjustment coefficient, e.g. for 2010, B = 3; for 2015,B =1

When applied, this formula works like the familiar Swiss formula with a variable co-
efficient dependent on the simple average of the base rates. The base rate would be
different for developed and developing countries. For developed countries, the base
rate would be the applied rates in 2000 (essentially the bound rates since these coun-
tries have almost 100 per cent binding coverage), and for developing countries and
newly acceded countries it would be a simple average between applied rates in 2000
and their final bound rate. For the current example we have used B = 1.

In Figure 2.2 it is possible to see how the Chinese formula works in a similar way to
the Swiss formula.

The ratio cut for the Chinese formula would be:

T, _(A+BxP) (4)
T, (A+P?)
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Figure 2.2: People’s Republic of China Formula (B = 1)
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This, in essence, is similar to the one analysed above for the Swiss formula but with the
difference being the starting curve for each country, which in itself depends on the
simple average of the base rates. As with the Swiss formula, the Chinese formula has
the advantage of bringing about larger proportional reductions to higher tariffs, but
the degree of harmonisation depends on the initial average rates. Therefore, the same
initial rate would be reduced by varying amounts depending on the countries’ average
rate.
The European Commission has proposed a ‘compression mechanism’:

{T, =B+ (T,-BH*(BY-B}) (5)
(ByY -Bgh)

with Bt and B,V as lower and upper limits in base bracket, and as same limits in the
new bracket, and where T, = initial duty.

Technically, the number of ranges that can be specified is unlimited. In this
formula the B parameters, as well as the base and final bracket levels in the formula,
have to be negotiated. For the purpose of illustration the following parameters have
been used for B:

T, from 0-2 per cent, B = 0 per cent

T, from 2-15 per cent, B, = 1.6 per cent, B = 7.5 per cent
T, from 15-50 per cent, B; = 7.5%, B, = 15 per cent

T, above 50 per cent, B =15 per cent.

In Figure 2.3 it is possible to observe how this formula would reduce tariffs. With this
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example all tariffs above 50 per cent become 15 per cent. Between 2 per cent and 50
per cent the formula behaves like a linear cut. And below 2 per cent they are basically
eliminated.

This formula is sensitive to the B parameter. It works like a linear formula with a
maximum cap for tariffs. Because of this cap, all the tariffs are compressed to a
maximum, aggressively reducing tariff peaks and escalation; in this sense, the EC
approach is similar in effect to the Swiss formula..

Figure 2.3: EU Formula
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o 10 20 30 40 50 60 70 80 90 100
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The Indian proposal is for an as yet unspecified linear reduction, with developing
countries making two-thirds of the cuts of developed countries. India also envisages
tackling tariff peaks by specifying that no rate should exceed three times the national
average. India also makes proposals on the binding coverage, taking account of flexi-
bilities for development.

The mathematical proposal for tariffs is:

Step 1:
AY
Tg, = (1 - —)*T, (6)
FI 100 °
Step 2:
Tg = Tg, or 3 * T, whichever is less (7)
where:

A = less than full reciprocity parameter;
A =1 for developed countries and
A = 0.67 for developing countries

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

15



Y = Reduction percentage (to be negotiated)

T, = Presentbound tariff on an individual tariff line

Ty, = Reduced tariff after Step 1 on the individual tariff line
T, = Simple average tariff after Step 1

T = Final bound tariff on the individual tariff line

Figure 2.4: Example of Indian Formula
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The notion of a two-thirds reduction for developing countries derives from previous
negotiating rounds. The Uruguay Round Agreement on Agriculture had a linear 36
per cent tariff reduction for developed countries and 24 per cent for developing coun-
tries and, to demonstrate the approach, we have arbitrarily applied these percentages
in the Indian formula in Figure 2.4 (and in later computations). This approach incor-
porates the ‘less than full reciprocity’ concept in reduction commitments. It tries to
reflect the special and differential treatment that developing countries should have
when addressing market access liberalisation. It also introduces an element of flexibil-
ity for developing countries by granting them lesser cuts in their tariffs.

Korea has presented a mechanism that combines linear cuts with minimum cuts
per tariff line. To start, it has defined a target of 40 per cent reduction of the trade-
weighted average tariff rate with at least 20 per cent reduction through a linear cut of
all bound tariffs.

To attack tariff peaks and escalation, Korea proposes that tariffs above twice the
national average after the 20 per cent reduction should be further reduced by 70 per
cent of the difference between them and twice the simple national average:

T, = (T,x0.8)=0.7X(T,—2XT,) (8)
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where:

T, = maximum tariff rate after reduction

T, = tariff rate before reduction (above twice the national average)
T, = national average tariff rate

Furthermore, tariffs above 25 per cent, after 20 per cent reduction, will be further
reduced by 70 per cent of the difference between them and 25 per cent.

T, = (T,x0.8) - 0.7 X (T, - 25) (9)

where:
T, = maximum tariff rate after reduction
T, = tariff rate before reduction (above 25 per cent)

If a tariff is above twice the simple national average and also above 25 per cent, the
final rate will be whichever is lower after the reduction described above. If the result-
ing average after applying both cuts is still above the 40 per cent target, each country
should make further reductions at its own discretion.

In Figure 2.5 it is possible to see that the new tariff profile after applying the Korean
proposal has elements of simplicity (linear cut), harmonisation or compression within
a country and differentiated treatment across countries. The formula is a linear
formula that cuts tariffs depending on the trade-weighted average. It also introduces
minimum cuts per tariff line and at the same time addresses tariff peaks and escalation
through more aggressive linear cuts to tariff lines with ‘elevated’ tariffs.

Figure 2.5: Korean Formula
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The USA has proposed that tariffs should be phased out as shown in Table 2.1:

Table 2.1: US Proposal for Industrial Products

Phase Period Products Covered Target Tariff Modality

First 2005-2010  Products with tariffs 0% Zero
of 5% or below

Products with tariffs Maximum: 8% Swiss formula with a

above 5% maximum coefficient of 8%
Highly traded sectors* 0% Zero-for-zero
Second 2010-2015 0% Not defined

* Agricultural equipment, bicycle parts, chemicals, civil aircraft, construction equipment,
environmental technologies, fish and fish products, furniture, information technology and
electronics products, medical equipment, non-ferrous metals, paper, pharmaceuticals, scientific
equipment, steel, toys and wood products.

The US proposal could be defined as a ‘cocktail’ approach: in the first phase until 2010
‘zero-for-zero’ and a harmonisation formula (Swiss formula), and in a second phase
from 2010 until 2015 a linear cut formula.

The pressure to reduce low or ‘nuisance’ tariffs to zero is not new. Quad countries
first used the ‘zero-for-zero’ initiative during the Uruguay Round.* This is said to reduce
transaction costs, but the same paperwork is required to justify non-payment as to
compute the level of a non-zero duty, and rules of origin still have to be applied as well
as other border controls and fiscal adjustments. Removing ‘nuisance’ tariffs can lead,
during the transitional period from 2005 to 2015, to greater than proportionate reduc-
tions in tariffs on raw materials on which initial tariffs are often below 5 per cent,
increasing effective protection (more protection for value added) on the next process-
ing stage. Cutting low tariffs on raw materials has been a deliberate strategy of some
industrial countries in the past; it fosters their processing industries, with developing
countries as sources of raw materials.

For the first phase (preceding full global free trade as far as tariffs are concerned),
the USA proposes a Swiss formula with an 8 per cent coefficient. As seen above, the
formula would look like:

T, ={AXTo) (10)
(a+T,

where a is 8. This is also illustrated in Figure 2.6.

Under the US proposal the average industrial tariffs in developing countries of 40
per cent would be reduced to 6.7 per cent in this first phase. On the other hand, devel-
oped countries would reduce their average bound tariffs from 3.5 per cent to zero. With
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this proposal no tariff can ever be higher than that expressed in the coefficient — in this
case 8 per cent. Most tariffs in developing countries would in fact fall to around 6 per
cent in the first phase and then to zero.

Figure 2.6: US Formula
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Japan has presented a ‘hybrid approach’, with a formula that simply introduces a target
average tariff rate. This average would be different depending on the level of develop-
ment of each WTO member. How the reductions would be distributed between the
different tariff lines is left to each member to decide.

After viewing these proposals, the Chairman of the WTO Negotiating Group on
Market Access has put forward his own version.’ First, all tariffs would be converted to
percentage form (ad valorem equivalents), and a base rate would be established under
which 95 per cent of lines and 95 per cent of imports would be bound (except for
LDCs), with some credit being granted for autonomous liberalisation since the end of
the Uruguay Round.® Then, tariffs would be cut according to a Swiss formula with the
maximum coefficient set equal to the simple average tariff times a common factor yet
to be negotiated. No time period is specified for implementation. In addition, tariffs
would be eliminated in specific sectors, namely electronics and electrical goods, fish
and fish products, textiles, clothing, footwear, leather goods, motor vehicle, parts and
components, stones, gems and precious metals, which are said to be of export interest
to developing countries, and where the transition period to duty-free trade by all
developing countries except LDCs would be three times longer than for developed
countries.” These cuts would then be supplemented by further liberalisation by
request-and-offer, zero-for-zero and sectoral negotiations. Least developed countries
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would not be required to undertake reduction commitments, except to make efforts to
increase their binding coverage.
The WTO formula component is given by:

T, = BxtaxT, (11)
Bxta=T,

where ta is the national average of the base rates, T, the initial rate, and T, the final
rate. B is a coefficient common to all countries yet to be determined. B set at 1 implies
that the average bound rates become the maximum. Hypothetical rates for four differ-
ent averages are shown in Figure 2.7. For example, if the base average tariff is 8 per
cent, then a 10 per cent duty would be reduced to 5 per cent, and if the base average
tariff is 16 per cent, then 10 per cent would be reduced to 8 per cent. However, tariffs
above the average are reduced more than proportionately. Thus, if the base average is
8 per cent, then a 30 per cent duty would be reduced to 6.5 per cent, and if the base
average tariff is 16 per cent, then a 30 per cent would be reduced to 10.5 per cent.

If B = 2, and there is a base average tariff of 8 per cent, then an initial individual
rate of 10 per cent would be reduced only to 6.5 per cent rather than the 5 per cent
whenB = 1.

Under this proposal, developed and developing countries with the same average
initial tariffs would make the same percentage reduction. In other words, the proposal
does not contain any specific and differential component, unless the B factor is set at a
higher level for developing countries.

Figure 2.7: WTO Proposal (B = 1)
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Implications for developing countries

The implication of applying these approaches becomes clear from Figure 2.8, which
shows that developing countries tariffs are, on average higher than those of the devel-
oped countries. If the Swiss formula with a coefficient of 8 from Figure 2.1 were
applied, then average developed country tariffs would be reduced from 3.5 to 2.4 per
cent, while the developing country average would be reduced from 25.2 to around 6.1
per cent. Under a linear cut of 40 per cent, the corresponding numbers would be 3.5 to
2.1 per cent for developed countries, and 25.2 to 15.1 per cent. In other words, the
larger proportionate and absolute cuts would be made by the developing countries
under Swiss-type formulas, while the larger absolute but similar proportionate cuts
would be made by developing countries under a linear approach.

Figure 2.8: MFN Bound and Applied Tariffs
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However, historical practice and the legal basis for earlier GATT and WTO negotia-
tions is to base tariff reductions on bound rates (rates set in earlier negotiations and set
out in legal schedules). In practice, almost all developed country applied MFN rates on
non-agricultural products are identical to their MFN bound rates, but in the case of
the developing countries, as a result of unilateral reforms under Bank—Fund pro-
grammes in the last 1015 years, their average applied MFN rates are some 30 per cent
lower than their MFN bound rates, so that a linear cut of 30 per cent on their bound
rates would leave their applied rates untouched on average. However, there is consid-
erable variation across products and countries, so that detailed calculations are neces-
sary to allow countries to compute the effect of the proposals on their particular case.
As pointed out earlier, the deeper cuts imply longer-term welfare gains but higher
short-term adjustment costs, and may also imply foregoing some leeway or policy space
for the use of tariffs as an instrument of industrial policy. On the other hand, if a linear
formula of some 30 per cent or a Swiss formula with a coefficient of around 30 were
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applied to developing countries MFN bound rates, then there would be little immediate
effect on developing countries applied tariffs, although there would be greater security
of access to their markets for trading partners, and this would constitute a valid and
valuable contribution to the WTO negotiations. Such greater security of access might
also be expected to have positive effects on investment and trade, as well as paving the
way for further liberalisation in future rounds.

3 Issues Facing Developing Countries

Tariffs and Development Strategies

As noted earlier, it is generally accepted that, at least in the long term, trade liberalisa-
tion improves efficiency in the allocation of scarce resources in an economy, lifts econ-
omic welfare and contributes to economic growth.? However, this relationship
between openness and growth is essentially an empirical matter, as economic theory
provides no formal linkage. Thus, other economists criticise the econometric evidence
and emphasise the importance of governance rather than openness per se.’

However, despite the long-term case for liberalisation, the short-term effects can
often be negative, so that the pace and sequencing of liberalisation is also a political
question.!® Despite nearly 20 years experience of reform, there is no clear-cut formula
that guarantees that reform will bring about a monotonically increasing level of
welfare. Thus, for many countries, a more measured approach to liberalisation is indi-
cated. Indeed, if a reform is pushed too hard with negative consequences, then the
reform process itself may be endangered — a case for ‘make haste slowly’. In any case, it
is also necessary to design social programmes to offset these negative effects and to
facilitate the reform process, but all of this takes time and money. Of course, countries
at different stages of development and holding different viewpoints have different per-
spectives and priorities in this regard, hence the difficulty in finding an approach to
negotiations that satisfies all.

The potential gains from liberalisation are greater when a number of countries
liberalise at the same time — the rationale for the WTO multilateral process. In addi-
tion to the longer term gains from restructuring at home, there are new export oppor-
tunities, and these potential gains make liberalisation more palatable.

It should be noted that ‘liberalisation’ does not necessarily mean free trade, even in
tariffs, as there can be an economic case based on externalities for long-term interven-
tion, as noted earlier, but rather a process of allowing the play of dynamic comparative
advantage by making an economy more responsive to economic forces.

The various formulae proposals now tabled remove some of the latitude for the use
of tariffs for development purposes, as envisaged by GATT Article XVIII: A (and as
practised by the major developed countries at the early stages of their own industrial-
isation).!! However, some of the proposals presented imply a more rapid or deeper
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reform in trade policy than others, notably the US proposal that seeks full tariff elimi-
nation, ‘free trade’. While a few developing countries that have already moved far in
their own trade reforms might find this to be feasible, for the large majority of devel-
oping countries such an approach may mean going ‘too far, too fast’ with reform, and
could entail unacceptable adjustment costs. A quantitative evaluation of the propos-
als, making some assumptions in respect of undefined elements, is provided in Section

4 below.

Non-full Reciprocity and Special and Differential Treatment
From past practice, the ‘non-reciprocity’ that is mentioned in the Doha Declaration
would normally mean that lesser tariff cuts would be applied by developing countries
and LDCs and that longer transition periods would be available for the implementation
of negotiated tariff cuts. As an example, in the Uruguay Round developed countries
cut their industrial tariffs by 38 per cent and their agricultural tariffs by 36 per cent,
while developing countries made tariff reductions of 34 per cent for industrial products
and 24 per cent for agricultural ones. Both groups of countries cut their industrial
tariffs in six equal annual instalments, but in agriculture the developing countries had
ten years to make the cuts, while the developed countries completed the cuts in six.
Very few of the proposals currently before the WTO have a detailed elaboration of
how non-reciprocity should be handled, and it might be useful to invite the pro-
ponents to spell this out to permit a fair comparison of the proposals.

Preference Erosion

Reductions in bound rates that also reduce applied rates (and non-zero preferential
rates) will lead to changes in preference margins with possible consequent effects on
trade flows (trade diversion). Developing countries whose margin of preference is
eroded may face negative trade diversion (on a comparative static analysis) unless
their exports are regulated by import quotas. On the other hand, they may gain from
the erosion of preferences within regional trade arrangements (RTAs) and preference
schemes of which they are not beneficiaries. LDCs and ACP (African, Caribbean and
Pacific) countries with deep preferences are very likely to face negative trade diver-
sion, but much depends on their utilisation of such preferences. Where utilisation
ratios are low, possibly associated with the application of rules of origin, then the gains
from trade creation would be more important.

It is also important to take account of a number of other factors. First, if there is a
general stimulus to trade and investment as a result of the current WTO negotiations,
then the dynamic effect on general economic growth may offset any possible negative
effects from trade diversion. Second, much depends on the supply capabilities of
developing countries to take advantage of preferences; it is widely accepted that more
needs to be done to improve the supply capabilities of the developing countries,
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particularly the LDCs, to allow them to take advantage of trade opportunities. Third,
the benefits received depend on rules of origin and other formalities, which are often
restrictive, so that even LDCs, which often face zero preferential tariffs, may gain from
MEN liberalisation on many items. Fourth, the potential advantages of preferences are
often offset by conditionalities imposed by the donors in relation to other social or
economic conditions in the beneficiary countries. Fifth, most least developed coun-
tries are not participants in regional trade agreements and would be likely to gain from
MFN liberalisation in other developing country markets. Sixth, taking account of the
above points, it may be preferable for most developing countries to obtain more secure
MEN reductions on their key exports, rather than the preservation of preference
margins on high MFN rates. To some extent, developing countries have been
relatively quiescent about the barriers that they face because they fear the possible loss
of preferences. Finally, the large majority of preferences have been captured by
relatively few players and their overall value for many developing countries is quite
small.

Tariff and Government Revenues

Tariff revenues are an important source of government revenue for many developing
countries. IMF data indicate that the contribution of tariff revenues ranges greatly
from virtually nothing in Italy to 75 per cent in Guinea. Less extreme examples are
Cameroon and India, where tariff revenues represent 28 and 20 per cent of govern-
ment revenues, respectively; these are still substantial shares in revenues to be
replaced by alternative forms of taxation.

Eliminating tariffs altogether implies that tariff revenues would be reduced to zero.
However, while tariff reductions, short of elimination, reduce revenues from existing
imports, these reductions may be wholly or partly offset by the increased demand for
imports, creating a higher revenue base. Any revenue losses would need to be replaced
with taxes on income, profits, capital gains, property, labour, consumption or non-tax
revenues. This is a long-term process that can be expensive to implement. In small
countries where most goods are imported, a sales or consumption tax could replace
tariff revenues, but such important changes to fiscal systems are costly and take time to
implement.

The probable effects on tariff revenues of the various proposals now being discussed
in the WTO are examined in Section 4 below.

Tariff Bindings and Coverage

Bound tariffs are the only legal basis for WTO negotiations; Members bind and reduce
tariffs in accession or multilateral negotiations and these binds are included in sched-
ules of commitments. Binding tariffs means that in future a WTO Member will not be
able to raise bound rates without entering into Article XXVIII tariff re-negotiations.
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In the current WTO negotiations, there is considerable pressure on developing coun-
tries to increase the share of their trade covered by binding commitments and also to
reduce applied tariffs. Indeed, the WTO proposals explicitly provide for an increase in
binding coverage to 95 per cent of tariff lines and 95 per cent of imports by all coun-
tries except LDC:s. Since binding coverage for some African countries is as little as 3
per cent, this would be a very large increase in commitments.

This gap between applied and bound tariffs that exists in developing countries is a
result of autonomous reforms by these countries in the last 1015 years. Many devel-
oping countries have reduced applied tariffs unilaterally under recent reform pro-
grammes and they have sought credit for such liberalisation. This was discussed in the
Uruguay Round; some countries have indicated that account was taken of such liberal-
isation, but there is no public evidence of their having received credit for such actions.
Indeed, the general reaction by developed countries is that only bindings matter and
credit could only be afforded if cuts in applied rates were bound in the WTO. The
argument is that applied rates could again be increased — despite the fact that the
reductions were mostly a condition of lending operations by the World Bank and the
International Monetary Fund (IMF), where the board voting systems favour the devel-
oped countries.

If developing countries are obliged to reduce MFN bound rates to levels that are
below their applied rates, then this would eliminate any flexibility that they have to
use tariffs for development purposes, as discussed above. Moreover, there would be an
increased likelihood of resort to anti-dumping actions and other contingency meas-
ures that can be costly to apply and tend to be captured by protectionist interests.

On the other hand, if after the current negotiations developing countries cut MFN
bound rates, leaving applied rates as they are or only partly reduced, such MFN reduc-
tions should still be seen as affording increased security of access to their market. This
would itself be considered a valid legal commitment in the negotiations in non-
agricultural products, even where rates are set at ceiling levels, higher than applied
rates, as was done in the Uruguay Round agriculture negotiations by many developed
and developing countries.!?

The probable effects of the current proposals in the WTO on bound and applied
rates are given in Section 4 below.

Potential Trade and Welfare Gains

An assessment of the impacts of across-the-board global liberalisation is best under-
taken with an applied general equilibrium model the captures both intersectoral and
trade linkages. One study, cited in the US proposal, has estimated that developing
countries could see welfare gains of more than US$500 billion from duty-free trade.?®
The modelling includes assumptions of economies of scale and imperfect competition.
These assumptions tend to inflate the gains from trade. Most importantly, the analysis
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assumes liberalisation in the services sector that accounts for the major part of the
gains. In turn, this depends on some estimates of the trade effects of measures used in
the services sector that are themselves estimated by econometric techniques. A more
conservative approach is to assume constant returns to scale, perfect competition and,
in the absence of reliable data, no liberalisation of the services sector. Such an approach
is followed in the next section, in which six alternative proposals are analysed.

4 Quantitative Assessment of Alternative Proposals

The six alternative market access proposals for tariff reductions in non-agricultural
products are those of the EU, the USA, China, India, Korea and the WTO. These
were described earlier in the paper. In simulating these proposals, there are no reduc-
tions in tariffs on agricultural products or in tariffs on services. In addition, tariff reduc-
tion commitments for the 49 least developed countries have been arbitrarily excluded,
although it is not clear whether this was the intention in some of the proposals. The
simulations are described in Table 2.2.

Table 2.2: Alternative Liberalisation Scenarios
{based on proposals modified to take account of undefined elements)™

‘EV’ Initial tariffs under 2 per cent are eliminated, tariffs between 2 and 15 per cent are
reduced by 50 per cent, tariffs between 15 and 25 per cent are reduced by 55 per
cent with final tariffs capped at 15 per cent. No reductions in agriculture or services
or in least developed countries.

’

‘Korea For industrials, as specified by formula. No reductions in agricuiture or services or in

least developed countries.

‘India’ Thirty-six per cent reduction in bound import tariffs in developed countries and 24
per cent reduction in developing countries for industrials. No reductions in agriculture
or services or in least developed countries.

‘China’ For industrials, as specified with B=1. No reductions in agriculture or services or in
least developed countries.

‘WTO’ Tariffs reduced according to a Swiss formula with maximum coefficient equal to
country average. Tariffs eliminated for electronics and electrical goods, fish and fish
products, textiles, clothing, footwear, leather goods, motor vehicle, parts and
components, stones, gems and precious metals. No reductions in agriculture or
services or in least developed countries.

‘us’ All tariffs eliminated. No reductions in agriculture or services or in least developed
countries.

Note: Under the ‘WTO’ simulation, the binding of developing country tariffs at double the applied
rate follows the WTO proposal, except that the WTO proposes to bind 95 per cent of tariff lines
and imports. Obviously, it could be very important which lines are excluded.
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Simulations are undertaken using GTAP, a static general equilibrium model that
includes linkages between economies and between sectors within economies. Indus-
tries are assumed to be perfectly competitive and are characterised by constant returns
to scale. Imports are distinct from domestically produced goods as are imports from
alternative sources. Primary factors (land, labour, capital, etc.) are substitutable but as
a composite are used in fixed proportions to intermediate inputs. The GTAP database
(Version 5.3b) is used. This has 78 countries and regions and 65 sectors that are aggre-
gated into 21 regions and 21 sectors as shown in Table 2.3.

The reductions in bound tariffs under the various proposals outlined in Table 2.2
are calculated at the HS six-digit level for 148 countries from UNCTAD’s TRAINS
2002 database. Where bound rates are missing, applied rates are used (except under the
‘WTO’ proposal, where applied rates are bound at double the current levels, or 5 per
cent where applied rates are zero). Specific tariffs are ignored. The proposed bound and
applied rates are then compared to provide new applied rates that were then aggregated
to the GTAP category level using trade weights, implying that tariffs on products with
no trade are ignored. Applied tariff reductions are calculated bilaterally, taking account
of a number of regional arrangements that have been included in the GTAP database
(but full preferential data are not yet included). In the GTAP database, bilateral tariffs
also differ according to the trade weights applied to the different applied tariffs.

Table 2.3: Country and Commodity Coverage

Regions Sectors

1 European Union 15 Unprocessed agriculture

2 United States Processed agriculture

3 Japan Fisheries and forestry

4 China Resources

5 India Petroleum and coal products
6  Canada Textiles

7  Oceania Leather

8 Other West Europe Apparel

9 Indonesia Non-metallic manufactures
10  South East Asia Lumber

11 South Asia Paper products

12 Rest of Asia Chemicals, rubber and plastics
13 Central America and Caribbean Metal manufactures

14 Mercosur Iron and steel

15  Andean Pact Non-ferrous metals

16 South Africa Fabricated metal products
17  Central and Eastern Europe Manufactures nec

18  North Africa Electronic

19  Middle East Motor vehicles

20 Sub-Saharan Africa Other transport nec

21 Rest of World Services
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To give an indication of the likely impacts of the various proposal, the levels of initial
and final bound and applied tariffs are shown in Table 2.4 for developed and develop-
ing countries. These are calculated as an import-weighted average at the six-digit level
of the non-agricultural tariffs. Bound rates are the subject of negotiation, but the
changes in applied rates are what are used in the estimates of the economic effects in
subsequent tables. The data indicate that the developing countries start from a higher
base and hence are asked under the various proposals to make the largest cuts in bound
and applied rates, at least in terms of percentage points. The greatest change occurs
under the US proposals, while the changes for developing countries’ bound rates under
the EU, Chinese and WTO (B = 1) proposals are similar (around 60 per cent reduc-
tion), while the least reductions take place under the Korean and Indian proposals. All
proposals imply reductions of applied rates for developing countries as a whole. There
would of course be considerable differences across countries and sectors.

Table 2.4: Bound and Applied Non-agricultural Tariffs Before and After
Application of Various Proposals

Developed Countries Developing Countries
Bound Applied Bound Applied

% % % %
Initial 3.1 2.8 14.5 8.3
Proposal
EU 1.6 1.5 5.6 4.5
Korea 21 1.8 1.4 6.9
Indian 1.9 17 10.2 6.6
China 1.1 1.1 5.7 5.0
WTO (B = 1) 0.7 0.6 5.8 4.1
USA 0.0 0.0 0.0 0.0

Source: Derived from GTAP database, Comtrade, TRAINS and AMAD

Results of Simulations

In the simulations we focus on changes in imports, tariff revenues, exports, domestic
production and economic welfare (i.e. impact on national income). We also examine
the sensitivity of the WTO proposal to changes in the B factor and to the inclusion of
free trade in the special sectors said to be of interest to the developing countries.

The global change in imports is estimated to range from 1.8-5 per cent under the
US free trade proposal (Table 2.5). Corresponding to the tariff changes, the greatest
increase in imports result from the US free trade proposals; the EU, Chinese and WTO
(B=1) proposals are next, and the Korean and Indian proposals imply the least
increase in imports.
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Table 2.5: Change in Imports Relative to Base*

Scenario

EU Korea India China WT0 USA

% % % % % %
European Union 15 0.2 -0.1 0.1 0.2 0.2 0.4
United States 2.2 1.4 21 1.9 21 2.0
Japan 4.7 2.7 43 49 49 6.1
China 14.1 7.4 12.8 14.0 12.2 17.0
India 16.6 25 11.8 143 12.6 228
Canada 0.1 -0.2 -0.2 -0.2 -0.2 -0.8
Oceania 21 0.6 21 3.0 2.2 4.0
Other West Europe 1.6 0.0 0.1 0.0 0.1 -0.6
Central and Eastern Europe 10.5 43 8.9 10.3 9.5 15.3
Indonesia 10.2 6.4 9.4 10.2 9.7 12.4
South East Asia 5.8 33 4.6 5.6 5.2 6.8
South Asia 18.6 13.2 17.3 18.5 18.0 20.7
Rest of Asia 9.1 5.0 8.3 9.5 8.6 124
Central America and Caribbean 22 -1.0 14 1.9 1.5 5.5
Mercosur 13.2 4.6 9.1 12.2 1.0 229
Andean Pact 5.8 1.6 3.7 5.4 39 10.3
North Africa 173 3.0 133 15.1 14.3 21.7
Middle East 10.8 5.3 7.9 8.2 7.8 10.3
South Africa 3.8 0.8 2.8 3.5 43 5.3
Sub-Saharan Africa 6.6 29 49 8.5 8.8 10.1
Rest of World 4.7 3.1 45 4.7 5.6 5.6
World 3.9 1.8 33 3.7 3.5 5.0

*The changes are relative to the whole tariff revenue base, not just for non-agricultural products.
This is why the percentages in the US scenario — free trade — are not 100.

Source: GTAP simulations

Many developing countries are concerned that trade liberalisation will have a signifi-
cant adverse impact on government revenues because tariff revenues make up a
substantial contribution to public revenue. The value of import taxes from the GTAP
database is shown in the Annex. This is a combination of tariff rates plus trade flows.
Total taxes are calculated in the database at $304 billion, of which $104 billion is in
unprocessed and processed agricultural products (not liberalised in these simulations)
and $45 billion in textiles, leather and apparel, a sector of great interest to developing
countries. There are also sizeable amounts in chemical, rubber and plastics, manufac-
tured metal products, electronics and motor vehicles. There is virtually nothing in
services; this is probably a reflection of poor quality data.?®

Across the regions, import revenues are significant in Europe, the USA, Japan and
China, but there are also significant amounts in developing regions. Indeed, 64 per
cent of the estimated tariff revenues are collected in regions outside the developed
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countries (i.e. the EU, USA, Japan, Canada, Oceania and other Western Europe).
Almost 50 per cent of the estimated tariff revenues on imports of agricultural products
is collected by developing countries. For example, the Middle East appears to gain
significant revenues from imports of agricultural products.

The effects of the various proposals on tariff revenues are shown in Table 2.6. The
simulation results indicate a fairly substantial decline in global revenues but signifi-
cant variation across countries, depending on the specific initial protection levels and
trade flows. Again, the results correspond to the changes in tariffs and to the level of
imports, with the greatest losses resulting from the US proposal, followed by the EU,
Chinese and WTO (B = 1) proposals, and with the least impact coming from the
Indian and Korean proposals.!¢ However, the losses are not in direct proportion to the
tariff cuts, as these reductions are assumed to be passed on to consumers, leading to
increased demand for imports and hence an expansion of the revenue base.

Nevertheless, given the importance of tariff revenues in total government rev-
enues, all countries will have to consider how to replace these revenue losses from
alternative sources. Many developing countries would have to raise taxes on income,
profits, capital gains, property, labour and consumption or increase non-tax revenues
to compensate. Broad-based taxes have the advantage of being less distorting, but they
are not as simple to collect as tariff revenues, particularly for countries with pootly
developed administrative systems. As noted in Section 3, tax changes may require
some time to implement.

The overall effects on exports similarly correspond broadly to the degree of tariff
liberalisation under the various proposals. However, there is also likely to be consider-
able variation across regions and products. Countries that export products that are cur-
rently highly protected are likely to see the ambitious US proposal as attractive (Table
2.7), followed by the EU, Chinese and WTO (B = 1) proposal, while the least expan-
sion in exports occur under the Indian and Korean proposals.

Table 2.8 reveals some significant changes in output, positive and negative, across
regions, under the various proposals. This results from the combined effects of change
in the prices and volumes of imports and exports under the various scenarios. A poten-
tial problem is falling output and, probably, employment in Europe, the USA and
Japan, as well as among the developing countries, in the Central American and
Caribbean region and in Africa. A closer scrutiny of detailed data not reproduced here
shows that the fall in output is driven by terms of trade rather than quantity effects,
and the changes in terms of trade are driven by negative export price effects in
resources, other motor vehicles and other manufactures. Asia and sub-Saharan Africa
enjoy positive export price effects in services, other manufactures and textiles.

Overall, it seems that European and American producers are worse off from liberal-
isation in the industrial sector, whereas other regions appear to gain. The result implies
that most governments might see scope for switching labour from agriculture to the
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Table 2.6: Change in Tariff Revenue Relative to Base

Scenario

EU Korea India China WTO USA

% % % % % %
European Union 15 53 -31 52 —54 -56 —66
United States -67 —40 —67 -67 =70 -80
Japan -14 -8 -14 -14 -15 -16
China -62 -28 -53 -61 —47 -81
India -65 -10 —46 -56 —49 -93
Canada -40 =23 -39 —42 41 =51
Oceania -56 -19 —54 -74 -56 -95
Other West Europe —4 -3 -4 -4 -4 -5
Central and Eastern Europe -39 —-4 -29 -39 -30 =72
Indonesia -55 -30 —44 -54 —47 -87
South East Asia -59 -33 —48 —60 -54 -82
South Asia —-49 -37 41 —48 —45 —61
Rest of Asia -38 -18 -33 -38 -33 -58
Central America and Caribbean  -32 —-4 -26 =31 -28 -72
Mercosur -50 -14 41 —49 —44 -91
Andean Pact -39 -10 -29 —40 -28 -81
North Africa —40 -3 =27 -35 =31 —65
Middle East -31 -19 -28 -32 -28 —45
South Africa =27 -6 -20 -25 =30 -42
Sub-Saharan Africa —46 -19 =37 -56 —46 =71
Rest of World -39 -25 -36 =37 —46 -52
Total -44 -20 -38 —44 -40 -62

Source: GTAP simulations

industrial and service sectors. On the other hand, we are unable to comment on
possible cross-sectoral effects, for example as between industry on the one hand and
agriculture and services on the other. Judging from the study by Brown, Deardorff and
Stern (2001), EU and US policy-makers may well see significant scope for output gains
following liberalisation in these sectors.

The pattern across regions is quite diverse and appears to be less systematically
linked to the various proposals than trade and revenue effects. It is important to note
that there could be even greater effects in specific sectors in some countries, and policy-
makers will be concerned to look at the need for social safety nets in those sectors that
are likely to suffer the greater negative effects from changes in their own countries.

The static annual gains and losses in welfare from the tariff reforms are shown in
Table 2.9. This is essentially a comparison of income levels — GNP — before and after
liberalisation, with no account taken of the adjustment process. The global gains range
from some $21 billion under the Korean proposal to over $40 billion under the US free
trade scenario. The EU, Chinese and WTO (B = 1) proposals produce similar results,
some $33-34 billion, while the Korean proposal produces the least welfare gains.
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Table 2.7: Change in Export Revenue Relative to Base

Scenario

EU Korea India China WT0 USA

% % % % % %
European Union 15 0.8 -0.1 0.7 0.2 0.7 0.4
United States 43 14 4.2 1.9 43 2.0
Japan 6.5 2.7 5.8 49 6.4 6.1
China 12.4 7.4 13 14.0 1.1 17.0
India 115 25 8.1 14.3 8.9 22.8
Canada 0.4 -0.2 0.2 -0.2 0.3 -0.8
Oceania 2.8 0.6 2.7 3.0 2.8 4.0
Other West Europe 0.1 0.0 0.2 0.0 0.2 -0.6
Central and Eastern Europe 5.7 43 5.0 10.3 5.3 15.3
Indonesia 9.2 6.4 8.6 10.2 8.9 124
South East Asia 4.2 33 3.6 5.6 4.1 6.8
South Asia 12.3 13.2 1.7 18.5 12.0 20.7
Rest of Asia 7.5 5.0 6.9 9.5 7.2 12.4
Central America and Caribbean 24 -1.0 1.9 1.9 2.0 5.5
Mercosur 13.5 4.6 9.6 12.2 1.5 229
Andean Pact 4.6 1.6 34 5.4 3.6 10.3
North Africa 9.5 3.0 8.1 15.1 8.6 21.7
Middle East 35 5.3 34 8.2 3.4 10.3
South Africa 24 0.8 2.0 3.5 2.6 5.3
Sub—Saharan Africa 35 29 2.7 8.5 4.7 10.1
Rest of World 49 3.1 4.7 4.7 5.4 5.6
World 3.7 1.8 0.7 3.7 3.5 5.0

Source: GTAP simulations

Under all the scenarios analysed here, the large majority of the welfare gains goes to
the developing countries, and hence they gain more under the more radical reforms.
This is because, in this kind of analysis, the allocative efficiency gains come predomi-
nantly from one’s own liberalisation. However, changes in terms of trade also play a
role. Under the analysis, the EU and the USA lose because of a decline in terms of
trade in the services sectors for which export prices fall in this analysis (probably
reflecting the lack of protection data in this sector). As terms of trade effects net out to
zero globally, these losses represent gains to regions that import from these countries.

This analysis has two obvious limitations. First, these gains are comparatively
static, as with all the results, and do not take into account any adjustment costs that
may have to be faced before obtaining the benefits. Second, although all regions gain,
it is likely that some countries within those regions will lose. This is particularly the
case with food importers who may face higher food bills as export subsidies are elimi-
nated under the agricultural part of the simulation. These countries are adversely
affected by terms of trade movements and do not receive the (long-term) allocative
benefits from reform.!
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Table 2.8: Change in Value of Output Relative to Base

Scenario

EU Korea India China WT0 USA

% % % % % %
European Union 15 -11 0.7 -1.1 -1.1 -1.1 -1.2
United States -1.1 -0.5 -1.0 -1.1 =11 -1.5
Japan 0.8 0.5 0.7 0.9 0.9 13
China 0.9 0.8 1.2 1.0 1.5 0.6
India -0.8 0.1 0.0 -0.5 -0.2 -1.8
Canada -1.4 -0.9 -1.4 -1.5 -1.5 2.0
Oceania -1.3 -0.5 -1.2 -1.6 -1.2 -2.0
Other West Europe -0.2 -0.2 -0.1 -0.2 -0.2 -0.5
Central and Eastern Europe 3.2 24 3.4 3.3 3.6 3.6
Indonesia 1.0 0.5 1.3 1.1 13 0.7
South East Asia 0.4 0.4 0.7 0.4 0.5 0.2
South Asia 25 15 3.0 2.6 29 1.9
Rest of Asia 29 1.9 2.8 29 2.7 35
Central America and Caribbean -1.6 -1.1 -1.5 -15 -1.6 -1.9
Mercosur -1.1 -0.4 -1.4 -1.3 -1.2 -1.2
Andean Pact -0.9 -0.2 —0.6 -0.9 —0.6 -1.9
North Africa 0.6 0.7 14 0.9 1.2 -0.7
Middle East 12 0.9 1.4 1.1 1.2 0.9
South Africa -0.6 -0.1 04 -0.5 -0.5 -1.0
Sub-Saharan Africa -1.6 —0.6 -1.0 -1.8 —0.6 -2.6
Rest of World -1.2 -0.7 -0.8 -1.2 -1.2 -2.0

Source: GTAP simulations. Note: Value of output is measured as the change in the value of GDP.
This abstracts from changes in terms of trade

Sensitivity Analysis

Two questions remain. The first relates to the significance of the B value in the WTO
proposal. This parameter, which determines the level of liberalisation, is assumed to be
common across all countries in the current analysis. The default value, 1, in the analy-
sis implies that all tariffs are reduced using the Swiss formula with a maximum in each
country equal to its current average bound tariff. A value of 2 implies a maximum of
twice the average and so forth. To assess the importance of this, the WTO proposal
was simulated with a B of 2. A second question relates to the importance of eliminat-
ing tariffs in specific sectors. To assess this, the WTO proposal was simulated with tariff
reductions in these sectors set as for other non-agricultural sectors.

The calculated tariff changes are shown in Table 2.10 for developed and develop-
ing countries. For example, the initial developed country average bound tariff of 3.1
per cent is reduced to 0.7 per cent under the standard WTO proposal, 1.0 if B = 2 and
1.2 per cent if all sectors are treated similarly without the elimination of tariffs. It is
clear that the elimination of tariffs in specific sectors is important in reducing
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developed country tariffs, but it also has a significant impact on developing country
average applied tariffs, reducing them further from 6.7 to 4.1 per cent, accounting for
more than half the reduction from the initial applied tariff of 8.3 per cent.

Table 2.9: Change in Welfare Relative to Base

Scenario

EU Korea India China WTO0 USA

% % % % % %
European Union 15 —-6990 —6264 —8442 -7220 -8784 —5274
United States -3870 -1531 -3739 —4234 —4451 -5561
Japan 7035 3806 5718 7548 6933 10762
China 4856 3678 5342 4987 5940 4321
India 1019 449 1150 1099 1116 718
Canada -688 =520 =723 =712 ~779 -1175
Oceania -117 34 -133 -240 -113 =273
Other West Europe 2141 1832 2225 2146 2161 2067
Central and Eastern Europe 5484 3933 5566 5537 5928 6189
Indonesia 2829 2322 2859 2863 2886 2883
South East Asia 3147 2040 3220 3197 3197 3227
South Asia 1503 1063 1543 1522 1560 1422
Rest of Asia 6892 4385 6443 7127 6605 8487
Central America and Caribbean -279 -1028 -555 -304 —499 -122
Mercosur 3021 1598 1817 2770 2547 4352
Andean Pact 895 511 772 907 841 1069
North Africa 1891 878 1833 1914 1951 1644
Middle East 4427 2974 4542 4361 4326 4798
South Africa 497 227 431 526 580 516
Sub-Saharan Africa 251 176 258 286 616 205
Rest of World 370 133 490 447 605 -94
Total 34312 20696 30616 34527 33165 40162

Source: GTAP simulations
Note: welfare is measured as equivalent variation. These are static, annual gains

The effect on imports of simulating these alternative tariff reductions is shown in
Table 2.11. The first column, WTO = 1, is a repeat of the standard WTO simulation
shown in Table 2.5. Raising the Swiss coefficient to twice the national average reduces
the annual global increase in imports from 3.5 to 3.2 per cent. The impact varies some-
what across regions, depending on the composition of the trade. The importance of
eliminating tariffs in specific sectors has a greater impact, reducing the increase in
global imports to 2.4 per cent. The largest increases in imports, in percentage terms at
least, occur in developing countries, but exports would also increase by a similar
amount, given the constraints of the model.
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Table 2.10: Average Trade-weighted Bound and Applied Tariffs under
Alternative Assumptions

Bound
Initial WTO (B =1) WTO (B =2) WTO (B =1
without elimination)
Developed 3.1 0.7 1.0 1.2
Developing 14.5 5.8 7.7 9.3
Applied
Initial WTO (B=1) WTO (B =2) WTO (B =1
without elimination)
Developed 2.8 0.6 0.8 1.0
Developing 83 4.1 45 6.7

Source: Derived from COMTRADE, TRAINS and AMAD

Table 2.11: Changes in Imports in WTO Scenario with Alternative B Coefficients
and without Specific Sector Tariff Elimination

Scenario
WTo =1 WT0 =2 WTO = 1, no exclusions
% % %
European Union 15 0.2 0.1 0.0
United States 21 2.1 1.8
Japan 4.9 4.5 39
China 12.2 1.7 7.8
India 12.6 1.1 5.9
Canada -0.2 -0.2 -0.2
Oceania 2.2 21 1.5
Other West Europe 0.1 0.2 -0.1
Central and Eastern Europe 9.5 8.6 6.4
Indonesia 9.7 9.1 7.4
South East Asia 5.2 4.8 4.1
South Asia 18.0 17.5 16.2
Rest of Asia 8.6 7.9 6.1
Central America and Caribbean 1.5 1.4 -0.8
Mercosur 11.0 9.5 6.8
Andean Pact 39 3.1 2.0
North Africa 14.3 13.2 7.5
Middle East 7.8 7.6 6.2
South Africa 43 4.0 3.0
Sub-Saharan Africa 8.8 7.4 7.2
Rest of World 5.6 5.3 4.7
Total 347 3.22 241

Source: GTAP simulations. Note: In the third scenario tariffs in the specific sectors, namely electronics
and electrical goods, fish and fish products, textiles, clothing, footwear, leather goods, motor
vehicle, parts and components, stones, gems and precious metals are treated as other sectors.
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Finally, the results for welfare are shown in Table 2.12. The first column, WTO = 1, is
once again a repeat from Table 2.5, i.e. B = 1 with specific sectoral elimination. Doub-
ling the Swiss coefficient reduces annual global welfare gains (cf. B = 1) by an esti-
mated $2.1 billion to $31.0 billion. Eliminating tariffs in specific sectors contributes to
global gains of $6.5 billion compared with the standard scenario. Where these sectors
are included, most of the gains go to the regions doing the additional liberalising,
Japan and Rest of Asia (Korea and Taiwan). Nonetheless, consistent with the earlier
modelling results that greater liberalisation produces higher welfare in the longer term
(again without taking account of adjustment costs or externalities), with the excep-
tion of China and Rest of World, developing regions enjoy greater welfare gains under
B = 1 rather than B = 2, and benefit also from eliminating tariffs in specific sectors.

Table 2.12: Change in Welfare in WTO Scenario with Alternative B Coefficients
and Without Specific Sector Tariff Elimination

Scenario
WIo=1 WT0 =2 WTO = 1, no exclusions
% % %
European Union 15 -8784 —-8862 -9093
United States —4451 —4014 —4073
Japan 6933 5884 4818
China 5940 5867 6168
India 1116 1114 957
Canada =779 —683 -702
Oceania -113 -101 7
Other West Europe 2161 2210 1880
Central and Eastern Europe 5928 5665 5323
Indonesia 2886 2865 2701
South East Asia 3197 3171 2753
South Asia 1560 1566 1439
Rest of Asia 6605 6258 5014
Central America and Caribbean —499 -537 —686
Mercosur 2547 1989 2422
Andean Pact 841 720 681
North Africa 1951 1893 1652
Middle East 4326 4325 3771
South Africa 580 537 522
Sub-Saharan Africa 616 583 586
Rest of World 605 573 488
Total 33165 31024 26630

Source: GTAP simulations. Note: In the third scenario tariffs in the specific sectors, namely electronics
and electrical goods, fish and fish products, textiles, clothing, footwear, leather goods, motor
vehicle, parts and components, stones, gems and precious metals are treated as other sectors.
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6 Market Entry

Both the possibility of entering foreign markets and the ability to do so are essential for
exports. The possibility of entering depends on market access conditions, which are
determined by the legal and administrative conditions imposed by the importing
countries under internationally agreed trade rules. The ability to enter a market,
however, is a function both of the competitiveness of the exporter, which in turn is
determined by the relative cost and quality of the product, and the characteristics of
supply chains and the structure of markets (for example the degree of oligopoly).

While the exporter can do much to improve the competitiveness of its products,
market access conditions, market exigencies and the characteristics of supply chains
are to a large extent exogenous to developing country exporters, which are often small
and wield little power. Naturally, international trade rules broadening market access
are the result of intergovernmental negotiations, and therefore all States Members of
WTO have the right, if not the power, to affect the scope and content of these rules.
Governments, however, have neither direct involvement, nor much leeway, in influ-
encing the characteristics of market structures and supply chains, apart from imple-
menting rules for competition. Here, large firms determine the modus operandi of
supply chains and, thus, effectively the distribution of value added and who gains how
much from trade. Smaller firms can influence the functioning of the supply chains and
the distribution of total value added only if they have specialised and differentiated
products — in other words, if they can turn the value chain into a producer-driven one.
A new phenomenon that is radically changing market entry conditions, particularly in
the case of agro-food, is the recent growth of international supermarket chains.

As noted earlier, negotiations within the WTO on NTBs are taking place in the
context of negotiations on rules, rather than market access per se. In this context,
measures covered by the WTO Agreements on the application of sanitary and phyto-
sanitary measures and on technical barriers to trade are of particular significance.
Meeting the requirements of the SPS Agreement is one of the principal concerns of
agro-food exporters. This is complicated by the multiplicity of these requirements
across different markets. Considerable costs must be borne in order to meet the health
and environmental requirements, and to apply the Hazard Analysis Critical Control
Point (HACCP) principles. These requirements would definitely create difficulties in
the short term, but in the long run exporters would be forced to increase their com-
petitiveness. Considerable difficulties are, however, presented by the way the stan-
dards are set, and challenging their legality is extremely difficult, particularly for devel-
oping countries. Even in the case of internationally agreed norms, developing coun-
tries’ concerns are often inadequately reflected owing to their lack of technical skills
and negotiating ability.

While market access barriers and international trade measures implemented by
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governments comprise the first hurdle to selling in international markets, clearing this
hurdle does not guarantee that market entry will be assured and the product will
appear on retailers’ shelves. For instance, SPS requirements define the necessary, but
not sufficient, conditions for being able to export. Many, and in most cases much more
stringent, quality and labelling requirements, as well as conditions regarding produc-
tion and processing practices, are imposed by importing firms themselves. Particularly
in the case of food items, meeting the requirements of importing firms and distribution
and retailing channels is the ultimate prerequisite for success. Moreover, these require-
ments are usually more stringent than the government regulations reflected in meas-
ures undertaken in accordance with the requirements of the SPS Agreement. When
requirements are made by private enterprises, there is no way to contest them legally,
except in situations where rules of competition are violated.

The requirements set by governments and firms go beyond product specifications
to cover the way in which the product is produced. Competitiveness and market entry,
in many instances, depend more on the production process than on the product itself.
Not only do small producers lack the financial means and technical skills to meet
these requirements, but when they do meet them, they have significant disadvantages.
Traceability is important: buyers want to know for sure how production has been car-
ried out by all suppliers. When a large number of small producers are involved, the
transaction costs incurred by the buyer are significantly bigger than those involved in
dealing with a small number of large producers. A rational buyer would like to avoid
these extra costs by using large suppliers.

Another agreement, the implications of which for diversification are sometimes
overlooked is the TRIPs (Trade-Related Intellectual Property Rights) Agreement. For
example, the rules governing geographical indications (GI) have been designed with
the products of industrial countries in mind, and traditional knowledge is not suffi-
ciently protected. Moreover, importers are sometimes apprehensive about purchasing
from developing countries because they worry that seeds and other inputs utilised in
production may not satisfy the requirements of the TRIPs Agreement. This has
affected some high-value horticultural products such as cut flowers, which offer signif-
icant opportunities for export and diversification.

7 Some Concluding Comments

There are serious policy dilemmas for developing countries in reconciling their own
trade and industrial policy strategies with the constraints that may be set in the on-
going WTO negotiations in the area of market access for non-agricultural products.
Most countries want to advance their liberalisation processes, but the timing and
sequencing is not clear. Also, the state of trade policy is at different stages across the
developing world and there are different trade and production interests. While there
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are expected to be longer-term gains from liberalisation, there are also short-term
adjustment costs and there may be unexplored options for developing countries in the
use of tariffs for industrial development purposes. For many countries a cautious or
measured approach may be preferable. This seems to be feasible within the framework
of the Doha Ministerial Declaration, which recalls that Article XXVIII bis states that
non-full reciprocity is required from developing countries and LDCs and that special
and differential treatment is to be applied. From past practice, this would normally
mean that, if developing countries choose to make offers, then lesser tariff cuts would
be required than from other developing countries, and that, where they do participate,
there are longer transition periods.

On the whole, a formula approach would seem best to address the needs of devel-
oping countries for improved access to major markets, given their lack of bargaining
power. Swiss formula-based approaches more dramatically attack tariff peaks and
escalation in their export markets, but they represent a problem for developing coun-
tries that tend to have higher initial tariffs and would therefore be required to make
larger cuts under such harmonising formulae. The WTO proposal goes some way to
addressing this by basing the tariff reductions on the initial average, so that countries
with higher tariffs are not obliged to reduce them to the level of those with lower
initial tariffs. However, the assessment of the WTO proposal hinges to a large extent
on the value of B. If this were higher for developing countries as a form of ‘less than full
reciprocity’ or special and differential treatment, then the reductions that they make
would be less and they would preserve a degree of policy space.

Given the latitude that developing countries have from the negotiating mandate
in affording them less than full reciprocity, the low binding-coverage and the gap
between applied and bound rates, then a differentiated simple linear cut would also
preserve some policy space for developing countries. Special and differential treatment
could be afforded by a differential percentage cut on MFN bound rates. In this respect,
the Indian and Korean proposals provide similar latitude to developing countries and
similar trade and welfare effects. Consideration might be given to allowing lesser cuts
for sensitive sectors, subject to a minimum cut of, say, 15 per cent (as in the Uruguay
Round Agriculture Agreement), while tariff peaks could be addressed by establishing
that no rates should exceed three times the national average. Allowing for such excep-
tions means setting a target (for example overall differentiated percentage cuts for
developing/developed countries) as well as the overall formula for most cases. Zero-
for-zero, or elimination of nuisance tariffs — which have advantages and disadvantages
economically — could similarly be accommodated within such a mixed approach. This
approach would also allow developing countries latitude for the development of their
own trade and industrial policies.

In any case, the analysis shows that, whatever the approach, the developing coun-
tries will be required to make the greater cuts in their bound tariffs and in imports.
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They will also lose substantial tariff revenues — and this will be a serious concern in a
number of cases. The greatest cuts take place under the US ‘free trade’ proposals,
followed by similar cuts in the EU, Chinese and WTO (B = 1) proposals (from 14.5 to
5.6 per cent), while the lowest cuts are under the Indian and Korean proposals (to 10.2
and 11.4 per cent respectively, assuming that India followed the 36/24 per cent cut as
in the simulations). The developing countries are also being asked to make the greater
commitments by way of extension of the tariff-binding coverage, which is itself a valid
and valuable commitment, irrespective of the effects on applied tariffs. All of this is a
significant reversal of the normal concept of special and differential treatment. On the
other hand, the formulas with deeper cuts also offer greater export opportunities,
significant gains in production and, in the longer term (once adjustment costs are
met), should lead to greater welfare gains.

In order to realise the estimated gains for developing countries, it is necessary that
concomitant work be carried out in the areas of WTO rules to ensure that the gains
from tariff liberalisation are not obviated by the application of non-tariff measures,
including TBT/SPS, anti-dumping, rules of origin, etc. More work is also needed to
tackle other measures affecting market entry and the competitiveness of developing
country exports.

Prima facie, it appears that countries that benefit from unilateral preferences could
lose from the effects of erosion of preferences in the market access negotiations on
non-agricultural products. This could be particularly significant for LDCs, ACP coun-
tries and other groups that obtain relatively deep preferences under various schemes.
However, even in markets where preferences appear important, in practice there is
often considerable under-utilisation of preferences and, even on a comparative static
analysis, LDCs could gain from MFN liberalisation. The situation is highly variable by
country and product. On a dynamic basis, LDCs may gain from the general boost that
successful negotiations give to world production and trade. Where preference erosion
leads to clear-cut negative effects, then preference-receiving countries may need some
kind of assistance to help offset the negative impacts of trade liberalisation and under-
take economic restructuring to enable them to new international trading conditions.

Under MFN liberalisation, those countries that have particularly deep unilateral
preferences may gain from the erosion of preferences within regional trading agree-
ments to which they are not parties. Such countries should also be active in discus-
sions on RTA rules in goods and services to ensure that the rapid trend to RTA forma-
tion does not lead to greater discrimination against LDCs that are mostly outside such
schemes.

South-South trade is also a priority for developing countries, particularly in large,
fast-growing developing country markets. This is particularly the case given the con-
siderable degree of industrialisation in a number of developing countries and the grow-
ing complementarities among developing countries. Therefore developing countries
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might also be expected to gain from MFN liberalisation in other developing countries,
where typically they face MFN rates.

Overall, there are some difficult dilemmas for developing countries, in particular
for those that receive deep preferences, in ascertaining their own best interests in the
current WTO negotiations on non-agricultural market access and in reconciling the
options with their own trade and industrial policy strategies. They will want to take
account of the potential gains from MFN trade liberalisation, which could be quite
substantial, against possible losses from preference erosion. In making such judge-
ments, they will need to look at their particular situation, their specific products and
main markets, the degree of preference utilisation, the effects of RTAs, potential gains
in other developing countries, the operation of rules of origin, TBT/SPS and TRIPs
issues, other factors affecting market entry and their own supply capabilities.
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Notes

1 For a more detailed discussion of the issues, see UNCTAD (2002).

2 For further reading on the history of the different tariff-cutting formulas refer to Stern (1976), Laird (1998),
Laird and Yeats (1987) and Panagariya (2002).

3 The percentage reduction or ratio cut is defined as T,/T,. In the case of the Linear Cut this is equal to
¢ = (1-a). In the Swiss formula the ratio becomes a/(a + T,).

4 It was applied on ten specific commodities: beer, brown spirits, pulp and paper, furniture, pharmaceuticals,
steel, construction equipment, medical equipment, agricultural equipment and toys.

5 WTO (2003). ‘Draft Elements of Modalities for Negotiations on Non-Agricultural Products’, TN/MA/W/35,
Geneva.

6 Newly acceding countries would also be granted some latitude on reduction commitments to take account of
concession made in the accession process.

7 Trade statistics suggest that developed countries also have important interests in several of these sectors,
exceeding developing countries in their share in world exports.

8 See, for example, Sachs and Warner (1995).

9 Rodrik (1999).

10 Mosley, P. (2000).

11 Rodrik (2001).

12 In the Uruguay Round negotiations on agriculture, where all tariffs had to be bound by all participants, many
developing countries set their new bound rates at 50 per cent.

13 Brown, Deardorff and Stern (2001).

14 For the actual details of proposals, see Section 2.

15 Brown, Deardorff and Stern 2002 had significant levels of protection on services, and most of the gains in
their study come from liberalisation of this sector.

16 The US proposal does not eliminate tariff revenue because it is modelled here as leaving some tariffs in the
agricultural and service sectors.

17 Vanzetti and Peters (2003) analysed potential gains from agricultural trade liberalisation using UNCTAD’s
partial equilibrium Agriculture Trade Policy Simulation Model that covers 175 countries and 36 commodities.
Only 50 countries experience welfare gains under the EU agricultural liberalisation scenario.
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3

Special and Differential Treatment

Christopher Stevens

1 Why Special and Differential Treatment is Important

For many the Uruguay Round heralded the end of the road for special and differential
treatment. The popularity of the theories that had underpinned it in the GATT was in
decline and the provisions in the WTO Agreement were seen as a transitional phase lead-
ing to the eventual disappearance of special treatment for particular types of members.

The picture today is very different. The experience of many developing countries
with what they perceive to be inadequacies in the WTO has led to a strong renewal of
interest in robust differentiation. The current negotiations, dubbed the Doha Develop-
ment Round, give SDT a central position.

In many respects this is a reflection of the WTO’s success in becoming a universal
organisation taking decisions that are binding and extending its rule-making agenda
into many ‘beyond the border’ areas that were hitherto sovereign territory for Member
States. But these advances have brought their own problems that SDT needs to address.
Moreover, contrary to some expectations at the end of the Uruguay Round, debate and
controversy over appropriate development strategies are not a thing of the past.

The historical case for and against SDT has been couched in developmental terms.
The key argument is whether lower levels of development justify special treatment or,
by contrast, make the adoption of ‘standard’ rules even more desirable. Originally, the
debate was cast mainly in broad terms related to a country’s position in the ‘centre’ or
‘periphery’ of the world economy. This broad argument over whether or not there
should be general provisions for all developing countries, or for all least developed
countries or for some hybrids still continues. But in addition there is more focused
analysis of the desirability of specific rules.

A core objective of the Agreement on Agriculture, for example, is the removal of
the substantial Organisation for Economic Co-operation and Development (OECD)
distortions that have led to higher agricultural output than can be justified econ-
omically. For many poor developing countries, though, the agricultural problem is
quite the reverse: through neglect and bias, their production is far below what it should
be. Instruments designed to curb excessive subsidy to agriculture in rich countries might
easily get in the way of much needed increased support to agriculture in poor ones.

In addition to these ‘traditional’ themes, there are new ones that relate to the more
recent characteristics of the WTO compared to the GATT. Parts of the new trade
agenda may be developmentally desirable but it is argued that the opportunity cost of
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implementation at this stage is is too high. This is because it is expensive in terms of
finance, human resources or governmental/judicial attention. At the same time, the
cost to the world trade system of non-implementation is trivial (for example because
the country’s share of relevant trade is miniscule). For example, Malawi would benefit
from introducing the WTO customs valuation code — but not by as much as it would
benefit from alternative uses of the resources required. And there would be few exter-
nal repercussions from non-implementation.

Another justification for SDT arising from the WTO’s character is that it is essen-
tial for decision-making. Without strong SDT provisions it will be difficult to
conclude the Doha Round because of the need for consensus. During the final negoti-
ations of the Uruguay Round many developing countries were persuaded to accept
vague formulations with promises that turned out to be unenforceable. Because of the
surge in use of dispute settlement, it is unlikely that by the end of the Doha Round
countries will be willing to put their trust in vague phrases that might subsequently be
defined judicially in unexpected ways.

This leaves only four obvious alternatives for achieving closure:

e Weaken the current provision of binding dispute settlement;

e Re-introduce the multiplicity of plurilateral agreements that characterised the
GATT;!

o Extend the General Agreement on Trade in Services (GATS) ‘positive list’ approach,
making certain obligations applicable only in sectors/contexts where countries so
specified;

e Create new, more robust forms of SDT.

2 The Current State of Play

Arguably, the last of these — more robust SDT —is the more attractive. If so, the success
of the Doha Round rests on the ability of the negotiators to build a stronger SDT
regime. This is proving to be difficult. The Doha Declaration accorded SDT a central
place in the current round of rule negotiation. It stated that:

... provisions for special and differential treatment are an integral part of the WTQO
Agreements ... We therefore agree that all special and differential treatment provisions
shall be reviewed with a view to strengthening them and making them more precise, effec-
tive and operational.

WTO, 2001

Yet negotiations have failed to make any progress. In the period since Doha, develop-
ing and least developed countries have made nearly 90 proposals on SDT but by the
end of February 2003 no agreement had been reached on any of them. As part of con-
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sultations between mid-March and April 2003 the Chairman of the WTO General
Council circulated an ‘approach paper’ that categorised the proposals into three broad
groups (WTO JOB(03)/68, 8 April 2003). Category 1 covered 12 proposals agreed in
principle plus 26 others on which progress seems likely. Category 2 contained 38
proposals that relate to the negotiations and discussions happening in other WTO
fora. The remaining 12 proposals in Category 3 are ones where agreement seems
unlikely.

So far, the talks have been more about negotiating tactics and the eventual price to
be paid for any ‘concessions’ than about the substance of what needs to be done. This is
partly because, as explained below, SDT must, if it is to be worthwhile, confer on devel-
oping countries some tangible and enforceable benefit that would not otherwise accrue;
the industrialised countries have been unwilling so far to agree to this outside the sec-
toral negotiations in which they would expect some concessions in return. This impasse
is serious — and is taken up again in the following sections and the recommendations.

There is disagreement over which should come first: decisions on cross-cutting
issues or on provisions within specific agreements. The former include the principles
and objectives of SDT, whether there should be one, two or multiple tiers of provi-
sions, technical assistance and capacity-building, transition periods and graduation.
Some developing countries have feared that a premature decision on cross-cutting
issues might limit the scope for subsequent agreement-specific SDT.

In the absence of any serious progress in the negotiations, the analysis of appropri-
ate themes for SDT has occurred largely outside the WTO. NGOs, academics, multi-
lateral agencies and some development ministries have all sponsored studies and
discussions on the subject. It is clear that there is no consensus outside the WTO just
as there is none inside.

3 SDT in the GATT and WTO: Key Themes

A Multi-track System
Part of the problem may arise from SDT’s historical baggage. SDT has been a recog-
nised concept since the early days of UNCTAD and is the focus of the WTO’s Com-
mittee on Trade and Development (CTD), but the provisions conventionally clus-
tered under the acronym do not represent the full range of possibilities. On the one
hand, ‘special and differential treatment’, in its literal sense, has had much broader
application than via the measures conventionally described as special and differential
treatment. On the other hand, there are methods for protecting development interests
in future negotiations that do not involve formal SDT. In other words, ‘SDT is only a
part of the picture.

The term is often misconstrued as a two-track system in which developing coun-
tries are allowed to distort their economies, to their own and others’ detriment, to a
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greater extent than are other WTO members. But this is not correct. The reality is

that:

e The WTO is already ‘multi-track’ since it provides a varied set of ‘rules’ that apply
very differently to members according to their specific circumstances;

e Binding dispute settlement has removed much of the flexibility that characterised
the GATT and allowed these differences to co-exist;

e In order to avoid adverse, unintended consequences from dispute settlement (or the
threat thereof), the WTO needs new mechanisms to balance precise rules with
appropriate flexibility;

e The extension of the Doha Round into many ‘behind-the-border’ and regulatory
issues makes this even more necessary.

Binding Dispute Settlement: The New Ingredient

Scope for special differentiation applied extensively in the GATT and benefited a very
wide range of members. This ‘informal’ SDT was achieved by incorporating into the
GATT texts vague phrases that could be interpreted in different ways by different
members. Such vagueness included such current causes célebres as the Article XXIV
requirements that a free trade agreement/customs union should cover ‘substantially all
trade’ and be completed ‘within a reasonable period of time’. This allowed countries
with different views of what should be done to sign up to the same set of words, secure
in the knowledge that they could apply them in their chosen way once the ink was dry.

The innovation of the Uruguay Round in making dispute settlement binding
removed this escape route. This fact was not necessarily fully recognised by all (or even
most) parties. The subsequent striking down by the WTO of the US offshore tax
regime and the European Union banana regime, for example, has concentrated minds.
In neither case was the defendant wilfully flouting WTO rules: both believed that, on
their interpretation of the rules, they had a strong defence.

There are two reasons why this sea-change from the GATT to the WTO needs to
be borne constantly in mind. The first is that proponents of SDT are not necessarily
pressing for loopholes to be inserted into a well-established system based upon uniform
treatment. On the contrary, the GATT provided a highly permissive framework. The
exemptions for temperate agriculture and the Multifibre Arrangement’s quantitative
restrictions on developing country textile and clothing exports represented only the
most visible signs that ‘non-discrimination’ remained a goal and not an achievement.
Substantial exceptions still exist, and developing countries would argue that many are
to their disadvantage. Hence, the proponents of SDT are arguing merely for the
reality, rather than the rhetoric, of the WTO to apply, and to recognise that binding
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dispute settlement requires that this be done ex ante rather than ex post. Some go fur-
ther and argue that ‘special’ treatment for developing countries now is required to off-
set bias against them in the present rules that were drafted under heavy industrialised
country influence.

The second implication of change is that binding dispute settlement has altered
the character of the WTO and its image. The WTO appears to be a more litigious
forum than the GATT. All sorts of policies that had been in existence for years have
been placed in the WTO’s dispute settlement spotlight. And the proportion of cases
brought by industrial against developing countries has increased: a review of cases
brought between 1995 and 2000 found a threefold increase compared with the GATT
period in the proportion of cases that were brought by industrialised countries against
developing countries (Delich, 2002: 76). A corollary is the vastly more controversial
image of the WTO compared with the GATT.

There now exists a greater need for formal constraints on the extent to which
WTO rules can compromise development objectives. Since the WTO’s rules are the
result of hard political negotiations and not the application of textbook economics,
there is every reason to suppose that some rules could compromise development objec-
tives, whatever one’s opinion on the latter; it would be remarkable if this were not the
case. Without such formal safeguards there is the real danger that ‘speculative litiga-
tion’ by interested parties in the WTO will, at best, cast the organisation in an anti-
developmental light, reducing its public legitimacy, or at worst actually lead to pro-
development policies being struck down.

The Status Quo

Even though SDT is not the whole story, it is at the centre of current discussion. An
analysis of the status quo is an essential part of identifying new SDT for the Doha
Round. This must both plug gaps in the status quo and learn from the lessons of the
past. The history has been well covered (for example by Michalopoulos, 2001;
Whalley, 1999; and Fukasaku, 2000). In essence, it is that:

e SDT had its origins in a view of trade and development that questioned the
desirability of developing countries liberalising border measures at the same pace as
industrialised countries;

e The popularity of this approach was (possibly temporarily) in decline in many
developing country governments during the negotiation period for the Uruguay
Round Agreement;

¢ Consequently, many SDT provisions on border measures and subsidies envisage
developing countries (other than the least developed) following a similar path to
that of the industrialised countries but at a slower pace;
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e Other SDT provisions (particularly those covering positive support to developing
countries via financial and technical assistance or technology transfer) were not
agreed in a form that is enforceable within the WTO system.

The presumption of many was that the Uruguay Round represented the beginning of
the end for SDT. Increasingly WTO members would accept the same obligations. But,
as suggested above, this presumption appears now to have been misplaced. What is
clear, though, is that the SDT incorporated into the Uruguay Round texts is unsatis-
factory for many members and observers.

There are currently three areas of SDT, and they apply to three principal groups of
countries. The types of treatment are modulation of commitments, trade preferences
and declarations of support, while the main country groups are the industrialised coun-
tries, the developing countries and the least developed. Developing countries want
Doha to improve some of the types of treatment; some industrialised countries propose
a re-visiting of the country groups.

Modulation of Commitments

The most substantial SDT provisions are those which allow for a modulation of com-
mitments by different types of member. Hence, for example, the Agreement on Agri-
culture requires the industrialised countries to reduce their tariffs by 36 per cent over
six years, but developing countries have to do so by only 24 per cent over ten years and
least developed countries do not need to cut their tariffs at all. As noted above, TRIPs
provides similarly extended timetables.

This aspect is ‘legally enforceable’ in the following sense. A WTO member may use
the dispensations granted under SDT in its defence if its trade policies are challenged
by another WTO member on the grounds that they do not conform to the Uruguay
Round commitments. Hence, for example, if India were challenged on the grounds
that it had not reduced its agricultural tariffs by 36 per cent, it would have a watertight
defence in dispute settlement by pointing to the fact that it is required to liberalise by
only 24 per cent.

Trade Preferences Market Access for Developing Country Exports
The second area is the provision of enhanced market access via trade preferences
(mainly by industrialised countries to developing and least developed countries).
Under the 1979 Enabling Clause, WTO members are permitted to suspend the grant-
ing of MFN treatment in cases where they are offering better-than-MFN tariffs to
developing countries.

The extent to which these provisions on trade preferences are legally enforceable is
questionable and may be clarified by the current dispute of India against the EU. A
strong case can be made that the standard Generalised System of Preferences (GSP) of
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most industrialised countries can be justified under the SDT provisions of the
Enabling Clause where it provides equal treatment to all developing countries. In
other words, if the EU were to be challenged in dispute settlement by, say, the USA on
the grounds that the standard GSP tariff available to all developing countries was
lower than the MFN tariff being applied to imports from the USA, the EU would prob-
ably be able to cite the SDT provisions of the Enabling Clause in its defence.

However, as has been seen in the case of the challenges from Latin America and
the USA to the EU banana regime, other aspects of trade preferences are less securely
underpinned by legally enforceable SDT. Problems arose in the case of bananas
because:

e The differential tariff was challenged on the grounds that it favoured one group of
developing countries over another (and, hence, could not be justified under the
Enabling Clause);

e The system of import licensing for companies was challenged on the grounds that it
contravened the EU’s commitments under the GATS.

The current Indian challenge focuses on the fact that the EU’s generalised system of
preferences actually offers several different regimes, with some beneficiaries being
treated more favourably than others.

But, even where these provisions provide a permissive framework, it is not neces-
sarily a supportive one. The ‘beneficiaries’ of SDT have limited rights to ensure that
industrialised countries take advantage of the latitude that the WTO texts make avail-
able. There are many areas where SDT could be provided on market access, but the
industrialised countries do not do so; on the contrary, they target their restrictions on
developing countries. The misuse of anti-dumping actions is a case in point. Far from
using the provisions that exist within the WTO sensitively to reduce the disruption to
developing country trade, the OECD states are frequently accused of claiming that
dumping has occurred when it is simply a case that developing countries are more
competitive than domestic suppliers. As in so many cases, the WTO status quo
provides the industrialised countries that largely drafted it with substantial opportuni-
ties for special and differential treatment in their own cause, but only limited opportu-
nities in that of the developing states!

This lack of support is especially marked because the only clearly “‘WTO-legal’
policies — the standard GSP — are wholly autonomous undertakings by the industrial-
ised countries. In other words, they can be introduced, amended or withdrawn
unilaterally. They also often include major limitations that restrict their commercial
value to developing countries. These can include zero, or limited, GSP preferences on
products of particular importance for developing countries (such as clothing or
footwear) and onerous rules of origin that either negate the commercial value of the
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preferences (for example by requiring inputs to be sourced uneconomically from the
GSP granting state) or deter regional trade.

Those preference agreements that are negotiated are often more generous — but
they are not available to all developing countries. Hence, not only is their WTO-
legality questionable, but the gains they provide to beneficiaries may be obtained at
the expense of other developing countries.

Ancillary Support

The third area of SDT is wholly unenforceable. It comprises the large number of dec-
larations of support for developing countries that litter the Uruguay Round texts. For
example, Article 4 of GATS deals with encouraging the increased participation of
developing countries in international services trade through ‘negotiated specific
commitments’ relating to the strengthening of their domestic services capacity,
improvement of their access to distribution channels and liberalisation of market
access in sectors and modes of supply of export interest to them. Similarly, the Decision
on Measures Concerning the Possible Negative Effects of the Reform Programme on Least-
Developed and Net Food-Importing Developing Countries requires members to review the
level of food aid to ensure that it is sufficient to meet the legitimate needs of develop-
ing countries, to adopt guidelines to ensure that an increasing proportion is provided
to least developed countries and net food-importing developing countries, and to give
full consideration in their aid programmes to help improve agricultural productivity
and infrastructure. There are many other such references.

As is well known, there is no action that an aggrieved developing country can take
either inside or outside the WTO to force another member (or an international organ-
isation) to take actions that it believes are consistent with these undertakings. A con-
siderable element of the discontent expressed by developing countries in the WTO
about the failures of SDT derives from resentment that they were ‘hoodwinked’ into
signing the Single Undertaking through promises that were, literally, not worth the
paper they were written on. The Doha negotiations need to resolve these problems
either by making the SDT provisions enforceable in some sense or by amending
current rules (or tailoring future rules) to take account of their non-enforceability.

4 New ldeas

What is the Primary Purpose of SDT?
Given this impasse in the negotiations, it may be helpful to revisit the primary purpose
of SDT in the WTO. It can be argued that this is to provide a framework for develop-
ment in cases where it is not possible to agree a standard rule, applicable to all
Members, that achieves this objective.

Such cases may arise from technical aspects of an issue: some countries need to do
different things than do others, and so a rule that is appropriate to the first group will
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necessarily be less so for the second. Most OECD states, for example, need to scale
back the huge direct and indirect subsidies that distort their agriculture; in many
developing countries the problem is the exact opposite — inadequate support has led to
agricultural underproduction.

Alternatively, or additionally, the case may arise from political factors: a standard
rule that would apply appropriately to all parties can be identified but there is no
consensus in the WTO to agree it. Agriculture includes both types of issue: rules
required to discipline effectively OECD distortions would be inappropriate for many
developing countries but, in any case, it seems improbable that the political will exists
in key OECD states to accept rules that would sweep away the major distortions.
Hence, developing countries need flexibility both to expand the development poten-
tial of their agricultural sector and to deal with the consequences of the continuing
OECD distortions.

In order to achieve this goal, the SDT framework needs to provide, at a minimum,
a permissive and, at best, a supportive one. The permissive element relates to the key
role of the WTO. This is to agree rules that are then maintained by the threat of sanc-
tions applied under the dispute settlement mechanism. At a minimum, SDT must
ensure that developmentally desirable actions are not constrained by the fear (or actu-
ality) of challenge under dispute settlement. TRIPs provides a salutory lesson. Some
aspects of the agreement are now widely perceived to be wrong headed (see CIPR,
2002) but re-negotiation to protect developing countries from the threat of sanctions
is proving to be very difficult.

SDT must be effective, therefore, in the negative sense that it provides a develop-
ing country with a clear defence in dispute settlement. If it can also provide a positive,
supportive environment (for example, by directing resources to needy developing
country sectors or by giving better-than-MFN access to protected markets), then this
is desirable although there are clear problems in linking WTO rules and resource
flows. By the same token, to the extent that it is able to facilitate consensus building
between developing countries, with other development actors and with the wider
community, these are all plus points. But they should not divert attention from the
primary objective.

Problems with the Status Quo
How does the existing provision measure up to this minimum task? There are two
principal problems with the status quo. One is that the existing, legally enforceable
provisions are eroding assets. The other is that large areas of trade policy are without
any legally enforceable SDT.

Most legally enforceable SDT is an eroding asset in the sense that it provides
modulation of commitments, the vitality of which will decline directly (if time lim-
ited) and indirectly (if it relates to removal of barriers that all members are reducing
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over time). Hence, the implementation delays under TRIPs and the Agreement on
Agriculture cease to provide differential treatment once the extended timetable has
expired. Similarly, SDT provisions that require developing countries to liberalise/
reduce subsidies etc., but to a lesser extent than industrialised countries, will in due
course cease to have validity when the developing countries’ remaining barriers reach
very low levels. It is true that in cases where least developed countries have been
exempted from tariff/subsidy reduction altogether their concessions will not be eroded
in this way. But many vulnerable developing countries do not fall within the least
developed group.

The other problem, found especially severely in the ‘new areas’ of trade policy
(such as TRIPs, services, government procurement and competition policy) is that no
effective SDT exists and it is often far from clear what form more robust provisions
would take. Evidently, the removal of formal market access barriers is either irrelevant
or a minor aspect of rule formation. Hence, the ‘traditional recipe’ of slower, more lim-
ited barrier removal is not relevant. Yet, unless the proposed rules are ‘analysed’ and
not just ‘negotiated’, extended implementation may be all that is on offer.

At the same time, even in cases where the form of SDT has been identified, the
modalities remain an area of controversy, as noted above under TRIPs. A variation of
this problem is to be found in the Agreement on Agriculture, which aims primarily to
solve a problem that developing countries do not have: excessive direct and indirect
subsidies to inefficient domestic agriculture. Given this ‘wrong’ focus (and the very
partial coverage of the new rules), the existing SDT provisions have been described as
‘upside down’: developing countries are allowed flexibility in reducing distortions that
they do not have, but face potential gaps in coverage over vital aspects of food security
(Michalopoulos, 2003).

5 Negotiating Change

Existing SDT provisions are not adequate: hence the Doha Declaration commitment
to strengthening them and making them more operational. Even if the current Round
succeeds in extending and reinforcing the current rules, it will throw up new areas in
which SDT is required in a form that avoids the problems of the current provisions.
Yet for existing provisions to be improved and new arrangements made the WTO
members have to agree change — and this is proving to be problematic.

The major problem in dealing with the deficiencies in the status quo is not technical
but political. It is possible to identify, even at this early stage in the negotiations, flex-
ibilities that would address major concerns. But they must necessarily be couched in
quite broad terms given the absence of specific texts for new rules. And there is an
evident unwillingness on the part of industrialised countries to agree broad, enforce-
able provisions at this time. Hence the dispute, noted above, over the appropriate
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forum for SDT negotiations — the CTD or the sectoral committees negotiating change
to specific agreements.

All proposals for effective SDT face the twin hurdles that some Members will be
unhappy agreeing flexibilities that would apply equally to all developing countries, but
differentiation will be very difficult to negotiate. The problems are both technical and
political. The technical issues involve identifying appropriate forms of SDT and the
countries to which they should apply. The political problem is the one of selling the
idea of differentiation to an organisation that acts by consensus. Categories are all very
well until a country discovers that it is excluded from one! There will be pressure to
make more fuzzy the parameters of any proposed group until it becomes so vague that
other countries (including, but not necessarily exclusively, the industrialised coun-
tries) are no longer willing to agree significant SDT for such a varied group.

If there is a problem with broad provisions now, how about more tightly drawn ones
at a later stage? While this would still face the political problem of differentiation, the
technical one would at least be more soluble when there are draft texts to be amended.
The problem here is likely to be the dynamic of the negotiations.

If the Doha Round proceeds in the same way as its predecessor, introducing appro-
priate SDT at a later stage will not be easy. The Uruguay Round made erratic progress.
A Draft Final Act had been produced by the end of 1991, but the agricultural propos-
als were rejected by the EU (Croome, 1995: 328). There followed two years in which
most of the ‘action’ took place in bilateral talks between the EU and the USA from
which other states were largely excluded. Even when the formal negotiations were re-
launched in July 2003, there were at least three tracks: the discussion in the formal
GATT groups; the personal ‘facilitating’ of the new Director General, Peter
Sutherland, who ‘kept up a punishing series of whirlwind visits to top-level political
leaders in the major countries’ (ibid.: 349); and bilateral negotiations between the EU
and USA, with their respective chief negotiators, Sir Leon Brittan and Mickey
Kantor, having from November ‘a crucial series of meetings ... that were to continue
with only short breaks over a period of more than three weeks’ (ibid.: 364).

In other words, while some broad positions had been established by 1991, many of
the critical details were not agreed until the final months, weeks (and even hours) of
the 11-year marathon. Many of these details were hammered out in fora from which
the majority of GATT members were excluded. Some of the non-actionable SDT pro-
visions that are causing the greatest developing country bitterness were hatched in this
way.

The Doha dynamic will probably be similar because it appears to be inherent in the
task of negotiating a wide range of complex provisions simultaneously. There can be
no agreement until the major WTO members have obtained compromises with which
they can live, and then there is a strong imperative to finalise the deal as quickly as
possible before this consensus is disturbed. John Croome, a close observer of the
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process, attributes a significant part of the final success in the Uruguay Round to Peter
Sutherland’s refusal to countenance any further delay (Croome, 1995). A conse-
quence is that all other members have to scuttle around to establish their willingness
to accept the compromises and to secure their own interests.

Hence, we have an impasse.

o To be effective, any development provisions must be actionable within the WTO.

e In the absence of agreed details to any WTO rule changes, such a guarantee can be
provided only in broad terms.

e In the absence of agreement on sub-groups of developing countries, these broad,
actionable provisions would apply either to all developing countries or just to the
least developed countries.

o The industrialised countries are unwilling, currently, to agree general exemptions,
partly because they want to link them to the negotiations of substance and they are
unwilling to agree them for all developing countries; but SDT limited to the least
developed would be cast too narrowly.

¢ The developing countries are unwilling to discuss differentiation and graduation, at
least until substantial offers are on the table, and are reluctant to link provisions
which, to their mind, ‘restore the balance’ to negotiations on further WTO rules.

In this unpromising environment, there is an urgent need for a regular review of the
ends to be achieved by SDT in specific circumstances and the means to do this. The
analytical matrix in Figure 3.1 aims to identify the multiple different reasons that
might justify SDT and the appropriate mechanisms to achieve the desired outcomes.
The questions posed in the figure are different from those often tabled (but not
answered) in the Doha talks. It is not intended as an alternative to the negotiations
but as a complement. Some of the boxes in the figure can be filled in already in broad
terms — for example in agriculture (Michalopoulos, 2003; Stevens and Kennan, 2003).
As the negotiations progress and proposed rules become clearer, the boxes can be
refined. But at least all parties will have been sensitised before the final negotiating
rush to the types of problems that different developing countries and least developed
countries might face and the type of SDT that would be appropriate.
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Figure 3.1: Check-list for Classifying SDT Issues and Solutions
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6 Recommendations

The discussion of SDT in the WTO is at an impasse; indeed, some members argue that
what happens in the CTD are not even ‘negotiations’. Intransigence on one side has
provoked intransigence on the other. One way to break the deadlock that would be
developmentally desirable and respond to the realities of the WTO would be for the
industrialised countries to agree at Canctin some general principles that would be
legally enforceable in the sense that they would provide a cast-iron protection against
challenge in dispute settlement regardless of what goes into the small print of specific
agreements at a later stage.

So far, the industrialised countries have been unwilling to proceed in this direc-
tion. Given the current structure of the WTO such principles would have to apply
either to all members, or to developing countries and LDCs or to LDCs alone. The first
would not provide any special treatment; the third would miss out many WTO Mem-
bers. Hence, only the second — general, enforceable principles applicable to all (or
virtually all) countries currently classified (if only by themselves) as developing coun-
tries and LDCs would fit the bill. (Some further sub-groups of members might become
acceptable later in the negotiations — but not by the time of the Canciin conference.)

While there is no strong evidence that the industrialised countries are willing to go
down this route, its desirability is so great that it would be worth elaborating it a little
further. In particular, some detail needs to be given to the word ‘some’ above. What are
the highest priority areas? Are they food security, behind-the-border measures,
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flexibility for small producers (regardless of the product) even in economically not so
small countries? If any compromise can be reached, it is more likely to be for a list of
issues that is shorter than many developing countries would wish but longer than some
industrialised countries are currently willing to concede. A combination of socio-
economic analysis and diplomatic opinion polling might throw light on the prime
candidates for inclusion in the list.

Another area for action is for developing countries and LDCs to consider their
highest priorities for action in relation to detailed SDT provision. This is necessary
even if Canciin does agree some general, binding SDT principles, and it will be even
more necessary if it does not. While each state has its own priorities, some common
areas can be identified in which the right sort of WTO action is better than no action.
Hence, developing countries and LDCs have an interest in avoiding the use of their
blocking majority if it can be avoided: this provides the last line of defence, but a bet-
ter outcome would be new rules that advance development interests (for example
restricting the misuse of anti-dumping).

Agriculture is a prime candidate. Serious OECD ‘liberalisation’ (in the textbook
sense) seems unlikely to happen. The Harbinson compromise would leave many
important OECD product markets largely closed to import competition (Stevens,
2003). But there may nonetheless be many rule changes that could help or hinder agri-
cultural development. If the negotiations progress, it is vital that the potential effects
of what is actually being proposed (rather than vague concepts such as ‘liberalisation’)
have been analysed in advance to show the ways in which specific socio-economic
groups in particular countries could be affected. Otherwise, the chances of appropriate
SDT being proposed — let alone agreed — are low.

Concentrating upon some areas means a relative neglect of others. This is
inevitable. The trade-off can be made less severe if countries are able to collaborate
and share out the responsibilities and if international organisations are able to help
boost analytical capacity. But a trade-off will remain.

This needs to feed back into the list of highest priority general principles. One clear
candidate for inclusion in the list would be a general limitation restricting the extent
to which developing countries and LDCs would be subject to dispute settlement in
areas that are low priorities for their limited analytical and negotiating capacities. This
might be some form of halfway house between core WTO texts and plurilateral agree-
ments. All members would be parties to an agreement, but the right to take a member
to dispute settlement, and the obligation to accept such settlement, would only apply
to those states that specifically agreed to be so bound. This would be just one way in
which the limited membership and agenda organisation of the GATT would be trans-
formed into the more pluralist WTO.
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Note

1 Plurilateral agreements need not be signed by the entire membership. While these were plentiful under the
GATT, the Uruguay Round results made most of them multilateral (all members were obliged to accede).
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4

From Doha to Canciin: Agriculture

Alan Swinbank

... without progress on agriculture, there will be no progress on other areas such as
services and manufactured goods. This is not a threat, or an attempt to hold the Doha
Round hostage to farming interests. It is simply a statement of fact — a negotiating and
political reality.

The Hon. Mark Vaile, MP, Australian Minister for Trade, 4 March 2003

For societies from Mauritius to Malta, from Bangladesh to Sri Lanka, from South Korea

to Sweden, farming also concerns the environment, food safety, safeguarding the food

supply and protecting the rural way of life. Strong exporting countries flatly refuse to

accept these concerns, conveniently ignoring the Doha declaration, which clearly states
they have to be taken into account.

EU Commissioners Franz Fischler (Agriculture) and Pascal Lamy (Trade),

1 April 2003

The agriculture negotiations that are underway in the Doha Development Agenda
were first mandated by Article 20 of the Agreement on Agriculture, signed at
Marrakesh in April 1994;' and to a considerable extent current debates are coloured
by the participants’ perceptions of their negotiating successes, or failures, in the
Uruguay Round. Furthermore, any new agreement is likely to adopt, and adapt, the
architecture of the existing Agreement on Agriculture. Thus, this chapter begins by
referring back to the aspirations expressed in the early 1990s before moving on to an
examination of the negotiating proposals currently on the table and an assessment of
the likely outcome. It is written from a policy-maker’s perspective, in that it explores
the extent to which WTO Agreements limit governments’ ability to frame national
farm policies and exchange market access ‘gains’ for ‘concessions’ in trade negotia-
tions, rather than from a neo-classical economist’s perspective that would predict
domestic gains from unilateral tariff reduction.?

1 The Legacy of the Uruguay Round Agreement on Agriculture

Prior to 1995 agriculture had acquired, largely de facto, a special place in the GATT
legal system. On the whole, import barriers were much higher on agricultural products
than they were for other goods, very few tariffs were bound and a plethora of non-tariff
barriers applied. Foreign suppliers jostled to gain preferential access to highly
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protected (and thus lucrative) markets. In many developed, and some developing,
economies, protected markets and direct subsidies encouraged production, thus reduc-
ing imports or promoting exports to the disadvantage of trading partners. Export sub-
sidies, expressly permitted on ‘primary products’ by GATT Article XVI, went largely
unchecked despite the provision that they should ‘not be applied in a manner which
results in that contracting party having more than an equitable share of the world
export trade in that product’. And although GATT Dispute Settlement panels found
against a number of farm policies, some important reports remained unadopted (and
hence unenforced) because of the pre-1995 ‘consensus to accept’ rule that determined
the outcome of panel findings (Swinbank, 2003b). This really was ‘world agriculture
in disarray’ (Johnson, 1973).

Post-1995, it might be argued, little changed. Countries that subsidised exports in
the 1980s can still do so, albeit to a reduced extent (and the introduction of export
subsidies on new product lines was prohibited). Domestic subsidy programmes are still
in place, and there have been only marginal improvements in market access.

Thus, despite the process of tariffication, and the binding of most tariffs on agri-
cultural goods, many import barriers remain prohibitive. There are a number of rea-
sons for this. In part it stems from the choice of base period (1986-1988) for tariffica-
tion which meant that historically low world market prices were locked-in to the
tariffs. In other instances, as a result of domestic policy reform, internal support prices
were reduced without offsetting reductions in tariffs (Swinbank, 1999:397). Un-
doubtedly, in some cases, ‘dirty tariffication’ occurred, in that countries deliberately
widened the gap between ‘domestic’ and ‘world’ prices to maximise the size of the tariff
applied.?

But a further important factor is the continued operation of the Special Safeguard
Provisions (Article 5 of the Agreement on Agriculture). These provisions are not
widely available: they apply only on tariff lines which had undergone tariffication, and
where the letters ‘SSG’ had been written into the country’s tariff schedule. But where
they do apply, they allow a country to charge an additional import duty either follow-
ing an import surge, or —on a consignment basis — when imports are offered at less than
a trigger price which is basically the country’s average cif (cost, insurance, freight)
price over the period 1986—1988 for the product concerned. Consequently, if a coun-
try’s imports in 1986—1988 were dominated by supplies from a preference-receiving
partner, with cif prices well in excess of world market prices, then that will be reflected
in the trigger price. For example, as Noble (2003: A/1) points out, ‘because of the way
the system was set up’ most favoured nation imports of sugar into the EU face addi-
tional duties ‘virtually continuously’. The EU’s imports of sugar in the base period, of
course, had been dominated by shipments from the African, Caribbean and Pacific

(sub-Saharan) states under the sugar protocol of the then Lomé Convention (for
details see McQueen et al., 1998: 143-145).
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All this led India to conclude: ‘It is by now well established that despite reduction
commitments, the level of distortions in agricultural trade continues to be high. The
anticipated benefits [of the Uruguay Round agreements] in terms of an increase in
exports for developing countries have consequently not materialized’ (WTO, 2001a:
paragraph 13). Of course, India went on to say: ‘On the other hand to maintain the
income entitlement of people engaged in agriculture it is imperative that the develop-
ing countries are allowed to maintain tariffs commensurate with their development
and trade needs while at the same time undertaking relevant measures to enhance
productivity and improve the quality of output’ (WTO, 2001a: para. 13).

2 Alternative Policy Perspectives (and Emerging Alliances?)

WTO Members, and indeed members of the Commonwealth, have a range of complex
aspirations on farm policy, that are not easily categorised. Figure 4.1 represents in
stylised, and highly simplified, fashion four perspectives.

Figure 4.1: Alternative Perspectives on Farm Trade Liberalisation

free trade multifunctional
agriculture
WTO and the
Agreement on Agriculture
maintenance of food security,
preferential rural development,
access rural livelihoods

Commonwealth countries can be found in each of these four groupings

Australia and other members of the Cairns Group, broadly speaking, would fall into
the ‘free trade’ camp. Their view would be that agriculture is an economic activity like
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any other and that market forces will lead to efficient production worldwide. Import-
ing countries gain from trade liberalisation, as do exporting states. As efficient agricul-
tural producers wishing to see their exports expand (and world market prices increase),
Cairns Group members are strong supporters of trade liberalisation. Moreover, this
view of the world extends to developed and developing economies. As Australia notes:
‘high tariffs and other import restrictions in ... developing countries will harm efforts
to make food more accessible and affordable for their populations. ... With developing
countries increasingly trading with each other — roughly half of exports from develop-
ing countries go to other developing countries — dismantling trade barriers will con-
tribute to food security and economic development throughout the developing world’
(WTO, 2001b: 3).

European states (including the EU), Japan and South Korea would argue, broadly
speaking, that agriculture is not like other industries. Agriculture has multifunctional
characteristics valued by society that cannot easily be separated from farm production.
These beneficial externalities (landscape, fauna and flora, and cultural and social
identity), together with other non-trade concerns (food security in the case of Japan
and South Korea, food safety, animal welfare, the integrity of traditional production
methods, etc.), need to be borne in mind in defining WTO rules for this special sector
(see Swinbank, 2002, for a discussion of multifunctionality).

Many developing countries, also, have non-trade concerns, including food
security. They argue that in largely agrarian societies, rural development is an essential
component of the development process. Mechanisms to protect domestic market
prices from downward pressure brought about by imports in receipt of export subsidies
from elsewhere,* and flexible green box measures to allow developing countries to
develop their rural sectors, are seen as crucial by this group. However, if it might be
thought that this represented a confluence of interests between the group represented
in the top right-hand corner of Figure 4.1 and those in the bottom right-hand corner,
this compact is illusive. India, for example, remarks: ‘In this context, it should also be
noted that the “Food Security and Livelihood Concerns” of developing countries are
on a totally different plane and should not be confused or equated with the non-trade
concerns advocated under “Multifunctionality of Agriculture” by a few developed
countries with a view to provide legitimacy to and thereby perpetuate their trade dis-
torting subsidies’ (WTO, 2001a, paragraph 13). In short, the trade-distorting policies
of developed countries should be curbed, while developing countries should be given
more flexibility to pursue their own domestic policy concerns. This begs the question
— what is a developing country? — to which we return below.

But if developed countries are to reduce market prices and trade barriers, who gains
market access, and at whose expense? Swaziland captured these concerns in its
comment: ‘There are many developing countries that are exporting to the developed
countries under preferential arrangements. They are able to develop and diversify
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their economies precisely as a result of the preferential arrangements that are inter-
twined with domestic support measures in the developed countries. Accordingly, ener-
gies should be focused on a gradual and orderly reduction rather than substantial
down-payment [i.e. the proposal for an early and substantial reduction] and prohibition’
(WTO, 2000: 1). Understandably, such a view accords with the EU’s, and others’, wish
to see support for the farm sector retained for some little while longer. Indeed, the EU
has attempted to capitalise on this perspective in its ‘Everything but Arms’ initiative,
which will eventually result in duty and quota free imports into the EU for the 49 least
developed countries (Page and Hewitt, 2002). When Stuart Harbinson released his
first draft modalities in February 2003 (see below), the EU’s Farm Commissioner is
reported to have said that ‘Proposed sweeping import tariff reductions, and increased
tariff quotas, would benefit developed nations and the most advanced developing
countries, not the poorest states in the world’ (reported in Agra Europe, No. 2042, 21
February 2003: EP/1).

Furthermore, although a number of developing countries (and others) have voiced
worries about subsidised exports disrupting domestic markets, concerns are also
expressed by Net Food-Importing Developing Countries (NFIDCs) that agricultural
trade liberalisation will result in an increase in world market prices and jeopardise
their capacity to import. Their particular complaint is that little has come of the
Marrakesh Decision on Measures Concerning the Possible Negative Effects of the
Reform Programme on Least Developed and Net Food-Importing Developing Coun-
tries, adopted at the conclusion of the Uruguay Round.

3 Developed and Developing

The perception that developing countries felt short-changed by the outcome of the
Uruguay Round, despite claims that ‘special and differential treatment for developing
countries’ had been ‘an integral element of the negotiations’,’ and had felt threatened
in Seattle, is not really disputed in trade policy circles. A major lesson from Seattle was
that, in the new WTO, rules are made by consensus, and developing countries discov-
ered that they could influence the outcome of the debate by threatening to withhold
their assent. In launching a new round of trade negotiations, the Doha Development
Agenda, negotiators were mindful of the need to capture the commitment of develop-
ing countries (Laird, 2002). Thus, in the section dealing with agriculture, the Doha
Ministerial Declaration asserted that ‘special and differential treatment for developing
countries shall be an integral part of all elements of the negotiations and shall be
embodied in the Schedules of concessions and commitments and as appropriate in the
rules and disciplines to be negotiated, so as to be operationally effective and to enable
developing countries to effectively take account of their development needs, includ-
ing food security and rural development’ (see Box 1).
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Box 4.1: Extract from the Doha Ministerial Declaration - Agriculture

13. We recognize the work already undertaken in the negotiations initiated in early
2000 under Article 20 of the Agreement on Agriculture, including the large number
of negotiating proposals submitted on behalf of a total of 121 Members. We recall
the long-term objective referred to in the Agreement to establish a fair and market-
oriented trading system through a programme of fundamental reform
encompassing strengthened rules and specific commitments on support and
protection in order to correct and prevent restrictions and distortions in world
agricultural markets. We reconfirm our commitment to this programme. Building
on the work carried out to date and without prejudging the outcome of the
negotiations we commit ourselves to comprehensive negotiations aimed at:
substantial improvements in market access; reductions of, with a view to phasing
out, all forms of export subsidies; and substantial reductions in trade-distorting
domestic support. We agree that special and differential treatment for developing
countries shall be an integral part of all elements of the negotiations and shall be
embodied in the Schedules of concessions and commitments and as appropriate in
the rules and disciplines to be negotiated, so as to be operationally effective and to
enable developing countries to effectively take account of their development needs,
including food security and rural development. We take note of the non-trade
concerns reflected in the negotiating proposals submitted by Members and confirm
that non-trade concerns will be taken into account in the negotiations as provided
for in the Agreement on Agriculture.

14. Modalities for the further commitments, including provisions for special

and differential treatment, shall be established no later than 31 March 2003.
Participants shall submit their comprehensive draft Schedules based on these
modalities no later than the date of the Fifth Session of the Ministerial Conference.
The negotiations, including with respect to rules and disciplines and related legal
texts, shall be concluded as part and at the date of conclusion of the negotiating
agenda as a whole.

Source: WTO, 2001c

The existing Agreement on Agriculture refers to developed and developing countries,
and — in the developing country group — further reference is made to the least devel-
oped countries and to net food-importing countries. Longer implementation periods,
and smaller reduction commitments, were demanded of developing as compared to
developed countries, while the LDCs were not obliged to undertake reduction com-
mitments, and other special and differential treatment was available to developing
countries with respect to domestic support programmes. For example, although the
Uruguay Round formula for tariff reductions for developed countries was 36 per cent
on average over six years, with a minimum reduction of 15 per cent per tariff line, this

70

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND



was reduced to 24 per cent over ten years, with a minimum reduction of 10 per cent per
tariff line, for developing countries.

When the WTO was established, countries themselves decided whether they would
declare themselves to be developed or developing; the WTO’s website reports that over
three-quarters of its 146 Members are developing countries.® The WTO has taken from
UNCTAD the LDC classification. Of the 49 LDCs in UNCTADs list, 30 were WTO
Members on 1 January 2002. In addition, the WTO has recognised a further 23 WTO
Members as NFIDCs.” At the margin, the boundaries between groupings can appear
quite arbitrary. The difference between a very poor developing country not quite poor
enough to qualify as an LDC (or NFIDC) and an LDC might be slight, but it results in
different treatment in the WTO. Similarly, some developing countries have a profile
of agricultural production and exports that raises questions about why they need SDT.
Indeed, in its submission to the WTO negotiations on agriculture, the EU suggested
that both developed and advanced developing countries should offer ‘duty-free and
quota-free access’ for all agricultural imports from LDCs (European Commission,
2003). The category ‘advanced developing countries’ was not, however, defined.

In short, ‘developing countries’ are a highly diverse group of countries with differ-
ent interests, reflecting their comparative advantage in agricultural production, their
net trade position and existing trade preferences, and their focus on temperate or
tropical products. In Figure 4.1, developing countries can be found in each of the four
quadrants. Thus a key premise of the Doha Agenda — that there should be special and
differential treatment of developing countries — is not reflected in the various combi-
nations of groupings one could easily extract from Figure 4.1.

Diaz-Bonilla et al. (2003) grapple with the same issue in Figure 4.2. In their analysis
they show ‘four main groups in the negotiations, presenting divisions along two main
axis: South/North and whether countries considered their agricultural sectors compet-
itive or not in world markets, and whether agriculture is ‘special’ or not. In the upper
left quadrant there is a variety of developing countries, which see their agricultural
sector as vulnerable, and consider that agriculture is special and require some sort of
special treatment in the WTO’ (p. 14). However, 14 members of the Cairns Group are
developing countries, in the bottom left quadrant, and their negotiating perspective
differs from those in the top left quadrant.

EU Commissioners Fischler and Pascal (2003: 19) suggested yet another way of
viewing the groupings when they claimed there were

at least four main operators: the EU, which argues — along with others — that agriculture
is more than just a matter of economics; the big exporting countries, led by the Cairns
Group, which reject any support for the farm sector; the US, which is interested in open-
ing other countries’ markets but which spends as much as the EU on farm support, if not
more; and —most importantly— the developing countries, which recognise the importance
of the non-economic aspects of farming but have little money to support the sector.
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Figure 4.2: Different Negotiating Positions (Diaz-Bonilla et al., 2003)

SOUTH NORTH
Several groups EU, Japan, "Farmers not Competitive"
of developing Korea,
countries Switzerland, Agriculture is special.
Norway

USA
Cairns Group "Farmers Competive"
14 developing 3 developed Agriculture treated as
other sectors

Adapted from Diaz-Bonilla et al. (2003: Chart 1)

4 Dispute Settlement and Evolution of the Rules

The Uruguay Round Accords also introduced a new Understanding on Rules and Pro-
cedures Governing the Settlement of Disputes which overturns the pre-1995 ‘consen-
sus to accept’ approach and replaces it with a ‘consensus to reject’ rule. While the new
system doubtless has its imperfections, and there is always the danger that WTO Mem-
bers might, in the extreme, withdraw from the WTO system rather than accept its
rulings, there is a growing number of instances in which agricultural policies are being
shaped by the dispute settlement procedures. Thus, even if there were no Doha
Agenda, it would be wrong to conclude that the mosaic of agricultural policies across
the world seen in the post-1995 period was a stable set that fully reflected implemen-
tation of the Agreement on Agriculture and GATT 1994. Policies are being chal-
lenged and changed. Furthermore, if the peace clause (discussed below) is allowed to
lapse at the end of 2003 the judicial process could be enlivened.
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Space does not permit a full discussion. Three instances will be cited to recall the
importance of the dispute settlement procedure in the evolution of farm policy.

Two points, from many, can be drawn from the EU’s attempts to defend its prefer-
ential import regime for bananas (Reid, 2001). First, the EU decided that the trade
preferences encapsulated in the Lomé Convention would not be acceptable in the
WTO, which led the EU to seek an interim solution — the Cotonou Agreement and
the associated waiver of these tariff preferences until 31 December 2007 agreed in
Doha — and the EU’s current attempts to negotiate GAT T-compatible Economic Part-
nership Agreements with the ACP States, and to the EU’s decision to extend tariff-
and quota-free access to all LDCs in the form of ‘Everything but Arms’. Second, it is
extremely difficult to allocate country-specific tariff quotas in a manner that does not
infringe GATT Article XIII on non-discriminatory administration of quantitative
restrictions. Thus from 1 January 2006 the EU’s import regime for bananas will be a
tariff only system (Reid, 2001: 277). At the very least, the outcome of this saga raises
questions about the sustainability of other country specific tariff quotas to be found in
the Schedules of many WTO Members.

Canada has had difficulty convincing the WTO that its exports of dairy products
do not benefit from cross-subsidisation. If government delegates regulatory authority,
as it did in the Canadian dairy industry, and then a dual-price system is applied under
which exports are lower-priced than domestic sales, ‘Allocation of production costs
toward the higher of the two prices in order to cross-subsidize the lower one can be
regarded as an export subsidy’ (Mussell, 2003: 10). In particular, as Mussell (2003: 3)
points out, the Appellate Body ‘determined that industry average costs were the rele-
vant benchmark’, rather than marginal costs, in determining whether in such circum-
stances exports were subsidised. Presumably Australia, Brazil and Thailand, in claim-
ing that the EU’s C sugar exports (on which no export subsidy as such is paid) ‘effec-
tively benefit from the EU’s main quota regime, and are therefore in contravention of
the EU’s WTO commitments on subsidised sugar exports’ (Agra Europe, No. 2047, 28
March 2003: EP/3), were mindful of the outcome in the Canadian dairy case.

On a number of occasions it has been suggested that one way in which developing
countries could counter a surge in cheap imports disrupting domestic producers’
investment plans is to have in place a variable import tax regime: if world market
prices fall, the import tax can be increased up to the level of the tariff binding. Chile
had such a scheme, but it was challenged by Argentina. The Appellate Body has ruled
that the Chilean ‘price band system is a border measure that is similar to variable
import levies and minimum import prices’ and as such is ‘inconsistent with Article 4.2
of the Agreement on Agriculture’ and needs to be amended (WTO, 2002a, paragraphs
288(c)(i) and (iii), and 289).

It is clear from this brief review that countries need to be careful in designing their
agricultural policies to ensure they are in conformity with WTO rules; and further-
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more it suggests that a number of existing farm policies may yet be challenged by trad-
ing partners.

5 The Mandate and the Timetable

Further negotiations on agriculture were mandated by Article 20 of the Agreement on
Agriculture. Article 20 is worth quoting in full, as WTO Members have an under-
standable tendency to place different emphasis on its constituent parts. Article 20,
headed ‘Continuation of the Reform Process’ reads:

Recognizing that the long-term objective of substantial progressive reductions in support
and protection resulting in fundamental reform is an ongoing process, Members agree
that negotiations for continuing the process will be initiated one year before the end of the
implementation period, taking into account:

(a) the experience to that date from implementing the reduction commitments;

(b) the effects of the reduction commitments on world trade in agriculture;

(c) non-trade concerns, special and differential treatment to developing country
Members, and the objective to establish a fair and market-oriented agricultural trading
system, and the other objectives and concerns mentioned in the preamble to this Agree-
ment; and

(d) what further commitments are necessary to achieve the above mentioned long-term
objectives.

The ‘other objectives and concerns mentioned in the preamble to this agreement’
presumably refers in particular to the paragraph in the preamble that reads:

... that commitments under the reform programme should be made in an equitable way
among all Members, having regard to non-trade concerns, including food security and
the need to protect the environment; having regard to the agreement that special and
differential treatment for developing countries is an integral element of the negotiations,
and taking into account the possible negative effects of the implementation of the reform
programme on least-developed and net food-importing developing countries.

The agreement had also established a Committee on Agriculture that has met regu-
larly in Geneva to monitor the implementation of the agreement. Mindful of the com-
mitment in Article 20, and at the suggestion of the Committee on Agriculture, the
Singapore ministerial conference of November 1996 established a process of analysis
and information exchange that became an informal part of the committee’s work (the
AIE process). Thus many ideas and concerns had been voiced in the non-papers and
discussions that constituted the AIE process, and the WTO Secretariat had prepared a
number of detailed background papers. The AIE process was concluded in preparation
for the Seattle ministerial conference. Equally, before the Seattle meeting, a number of
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position papers were circulated. The agriculture negotiating group in Seattle made
quite good progress in reconciling the interests of developed economies, although in
developing his compromise paper the group’s chairman is reported to have said he was
walking a tightrope between the various concerns of WTO Members (Agra Europe, 3
December 1999: EP/1).

Following the failure of the Seattle ministerial conference to launch a Millennium
(or Seattle) Round, it was quickly agreed that the Article 20 negotiations would pro-
ceed within the framework of the existing Committee on Agriculture, with the special
sessions formally separate from the regular business of the committee, but held ‘back-
to-back’ with the regular meetings of the committee. At the first meeting of the special
session in March 2000 it was agreed that Members would submit their negotiating pro-
posals by the end of December 2000, with a stock-taking of all the proposals submitted
at the March 2001 meeting of the special session. At the March 2001 special session a
further work programme through to March 2002 was agreed, at which time a further
‘review of progress’ would be undertaken. However participants did not yet have a
common vision of how and when the process would end. Some argued that Article 20
provided a mandate for a ‘stand-alone’ negotiation on agriculture to be undertaken
and concluded, and considered that the demise of the peace clause at the end of 2003
set the natural end-date for the process. Others argued that they could not accept a
deal on agriculture alone, and wished to see the agriculture negotiations subsumed
into a larger round in which trade-offs between sectors would be possible. In the event,
the negotiations were engulfed in the Doha Development Agenda.

The Doha Declaration set new deadlines. First, as seen in Box 4.1, the modalities
(i.e. the detailed rules) of the new agreement were to be established by 31 March 2003,
and Members’ draft schedules, incorporating the reduction commitments agreed in
the modalities, were to be tabled by the time the fifth ministerial conference convenes
in Mexico in September 2003. The entire Round was to be concluded by 31 December
2004, but as this is a ‘single undertaking’ nothing can be agreed until everything is
agreed. There is some inconsistency in this framework: if the Doha Agenda is a single
undertaking, with nothing agreed until everything is agreed, how can the modalities
(i.e. the new Agreement on Agriculture) be agreed before the rest?

With a new mandate from the Doha Declaration, the special session of the Com-
mittee on Agriculture set out a new timetable of meetings to comply with the 31
March 2003 deadline. In particular, it mandated the chairman of the special session,
Stuart Harbinson, to circulate an overview paper, based on discussions to date, by 18
December 2003. That document was published on time (WTO, 2002b). The purpose
of this was to inform the January 2003 meeting of the special session which was to
undertake a comprehensive review of the negotiations to date. Harbinson was then to
prepare a first draft modalities document for the February meeting of the special ses-
sion. This was officially published on 17 February 2003 (WTO, 2003a), but it had
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been made widely available the previous week prior to an informal meeting of trade
and agriculture ministers from 22 WTO Members, and the WTO Secretariat, in
Tokyo. In due course the text was discussed at the special session on 22-28 February
2003.

Stuart Harbinson’s mandate was now to produce a second draft for consideration by
the special session at its March meeting, with the rather forlorn hope that final agree-

ment could be reached before the Doha deadline of 31 March 2003. In the event, this
text reports:

The present draft is an evolution of the first draft of modalities based on the discussions at
the Special Session held on 24—28 February. On that occasion, participants engaged in
intense and focused debate. A number of participants indicated that the draft did not
correspond in various ways with their vision of the modalities to be established. Others
found the paper useful or expressed interest in various ideas presented. Overall, while a
number of useful suggestions emerged, positions in key areas remained far apart. In the
circumstances, there was insufficient collective guidance to enable the Chairman, at this
juncture and in those areas, significantly to modify the first draft as submitted on 17
February 2003. The present paper must therefore be considered as an initial, limited
revision of certain elements of the first draft of modalities (WTQO, 2003b: paragraph 2).

Not unsurprisingly, this text failed to cement agreement between the participants, and
the 31 March deadline was not met. Delegates did, however, agree to continue their
discussions over the summer, in an attempt to agree the modalities prior to the Canciin
Ministerial, and put the Doha Agenda back on track (Financial Times, 1 April 2003: 11).

6 The Issues

As indicated above, the formal and informal negotiations for the new agreement
began as soon as the Uruguay Round was concluded. At an official level, the AIE
process was launched in 1996 and the Article 20 negotiations in March 2000, and a
stream of papers and conference presentations has emerged from international organi-
sations, NGOs and academics. The difficulty Harbinson saw in ‘building bridges
between widely divergent positions and ... the consequent lack of guidance on
approaches to solutions’ (WTO, 2003a: paragraph 3), and the failure to reach agree-
ment on the modalities by the agreed deadline of 31 March 2003, is perhaps, therefore,
a little surprising. One interpretation could be that WTO Members have set them-
selves an impossible task and that the divergent views are irreconcilable, however deft
the diplomacy.

An alternative explanation might focus on Members dragging out the process to
the last possible moment because of an unwillingness to face domestic constituencies
hostile to reform. Thus, in his December overview, Harbinson commented that ‘While
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a number of participants have submitted fully-fledged possible modalities for further
commitments in the areas of market access, export competition and domestic support,
opponents of these proposals have not yet specified their counter-proposals at a corres-
ponding level of quantitative detail. This has made it difficult to move the process for-
ward’ (WTO, 2002b: paragraph 9). The EU had been unable to table its proposals in
‘quantitative detail’ until 27 January 2003 (European Commission, 2003); Japan had
still failed to do so by 31 March 2003.

To add to the mountains of WTO documents and other papers, publication of the
Harbinson texts triggered a rash of new reports (see for example Diaz-Bonilla et al.,
2003; Ruffer and Swinbank, 2003; Agricultural Policy Research Division, 2003). All
three reports concluded that the Harbinson text was a genuine attempt to bridge the
gaps between participants, but recognised that the gulf was wide. Others took a more
hostile view; Das (2003), for example, suggested that the text was ‘grossly inadequate
in tackling the main problems’ faced by developing countries, and suggested the prepa-
ration of ‘an altogether new text as an alternative’ to the tabled document.

The negotiations have proceeded thus far on the assumption that there will be an
agreement on agriculture in place following the Doha Round, whether it ends in
success or failure. The existing agreement on agriculture would simply prevail if the
WTO cannot command a consensus to amend, or repeal, the existing agreement,
although a key element — the peace clause — would lapse at the end of 2003. The
potential demise of the peace clause in itself raises questions about the stability of the
system post-2003 in the absence of an agreement in Cancin, which we explore below.

As far as this author is aware, no-one has suggested that the existing agreement
should simply be repealed, leaving agriculture to be governed by GATT 1994 and the
other WTO Agreements. The Harbinson text proposed a series of amendments to the
existing agreement, with its present structure basically intact. Thus it refers to market
access, domestic support and export competition; it contains proposed drafting
amendments to specified articles of the present Agreement; and, broadly speaking, it
takes as its base the tariff and other commitments bound at Marrakesh. Despite the
set-back of 31 March 2003, this seems to be the most likely structure of any new agree-
ment on agriculture, and the remaining comments in this section are arranged accord-
ingly. Only partial coverage of the proposed modalities is attempted here (see Chapter
6 of Ruffer and Swinbank, 2003, for a more complete overview). Lack of space pre-
cludes discussion of the (non)-treatment of non-trade concerns in the draft modalities.

Import Access

A large number of issues arise under this heading, including the treatment of state
trading import enterprises, the potential incorporation of non-trade concerns (e.g.
animal welfare), the problems associated with tariff escalation, preferential access for
exports from LDCs, etc. These are non-trivial issues, each of which would warrant a
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detailed evaluation, but two key questions seem to be: to what extent will developed
countries be required to reduce their trade barriers and increase market access, and
how will special and differential treatment for developing countries be built into this?

On tariff reductions for developed countries, three propositions seem to be on the
table. First the US and the Cairns Group have advocated sweeping cuts, using an
arithmetic formula known as Swiss-25. Under this formulation the new tariff T is a
function of the old tariff T,yand a coefficient a (= 25 in the US proposal), according to
the expression

T,=(Tyxa)/(T,+a)

The effect is to reduce larger tariffs (tariff peaks) by a proportionally greater amount
than smaller tariffs, and the maximum tariff will never exceed a. Thus, if T, is 1,000
per cent, then T, becomes 24.4 per cent. The formula is immediately applicable for ad
valorem tariffs; but specific tariffs (i.e. those expressed in money, e.g. €100 per tonne)
would first have to be converted into an ad valorem format.

To the EU, the Swiss-25 formula is unacceptable. Instead they have proposed a
repeat of the Uruguay Round format. For developed countries this would involve an
average reduction in tariffs of 36 per cent, with no tariff line being reduced by less than
15 per cent. However, it is slightly disingenuous to present this as a repeat of Uruguay,
for it is 36 per cent of a lower base. To maintain the momentum of the tariff reductions
agreed in the Uruguay Round would imply a 50 per cent reduction now (Swinbank
and Tanner, 1996: 147). Furthermore, given the perceived need to reduce tariff peaks,
it would be unfortunate if countries were able to opt for a minimum reduction for any
particular product in both agreements. Applying the minimum cut in both rounds
would result in an overall tariff reduction of almost 28 per cent from the 198688 base,
compared with an average tariff reduction of 59 per cent. A preferable outcome would
be a cumulative approach, insisting for example on a minimum tariff cut of 40 per cent
over the two rounds.

Harbinson’s draft modalities adopt the middle ground. A banded approach is pro-
posed, under which a Uruguay Round-like formula would apply within each tariff band
(see Table 4.1). Thus, for developed countries, any ad valorem tariff of more than 90
per cent would have to be reduced by at least 45 per cent, with an average tariff reduc-
tion of 60 per cent for all tariffs in this tariff band (over 90 per cent). Clearly, where
specific tariffs apply, they have to be converted into their ad valorem equivalent to
determine which tariff band to use. It would seem to be a lost opportunity, having
undertaken this exercise, not to then insist that all specific tariffs be re-expressed in ad
valorem terms in Members’ new commitments. Figure 4.3, which maps out the new tar-
iff against the old tariff for developed countries, clearly demonstrates the power of the
Swiss-25 formula to reduce peak tariffs, compared with the rather limited impact of the
Uruguay Round formula and the middle ground occupied by the draft modalities.
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Table 4.1: Draft Modalities Proposals for Tariff Reductions

Tariff Band Reduction
Commitment

Implementation
Period

Developed  Developing Developed  Developing  Developed  Developing

>90 % >120% 60/45 % 40/30 % 5 years 10 years

Tariff >15-< >60-< 50/35 % 35/25 % 5 years 10 years
90 % 120 %
bands <15% >20-< 40/25 % 30/20 % 5 years 10 years
60 %
<20% 25/15 % 10 years
‘Sp’ 10/5% 10 years
products

SP products refers to the proposal in paragraph 11 that developing countries can designate an
unspecified number of special products ‘with respect to food security, rural development and/or
livelihood security concerns’. The reduction commitments show the average and minimum

reductions proposed.

Source: WTO, 2003b, paragraphs 8~15; as presented in Ruffer and Swinbank, 2003: 20

Figure 4.3: The Impact of Various Tariff Reduction Formula
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36 per cent average reduction as in the Uruguay Round. See also Ruffer and Swinbank, 2003: 22.
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It is easy to imagine an alternative Swiss formula. With Swiss-25 the curve asym-
totically approaches the maximum tariff of 25 per cent. With higher reduction coeffi-
cients (e.g. a = 100 in Swiss-100) the curve is pulled lower in the diagram; so Swiss-
100 would produce bigger cuts than would the draft modalities for initial tariffs in
excess of 150 per cent, and lower cuts for initial tariffs lower than 150 per cent.

Clearly, many formulations are possible. It has been said by some that the proposals
in the draft modalities lack ambition in that the proposed reductions are too modest.
Others have claimed they are too sweeping, with, it is said, a majority of WTO
Members (75, counting the EU as 16) in favour of the Uruguay Round approach of a
linear reduction (Agra Europe, 28 March 2003: EP/2). Thus it appears that a further 36
per cent average reduction in tariffs for developed countries could readily be agreed by
WTO Members - in itself an impressive achievement compared with the situation
that prevailed prior to the Uruguay Round — but it does not yet meet the aspirations of
many WTO Members. It is doubtful, however, that the proposition that ‘no deal is
better than a bad deal’ applies in this context. Thus, a final agreement that lies some-
where between the Harbinson text and the linear 36 per cent cut agreed in the
Uruguay Round would seem to be the most likely outcome.

However large the tariff cuts finally agreed, their effect is likely to be muted unless
there are comparable reductions in the trigger prices that WTO Members established
for products subject to the special safeguard provision (Atrticle 5 of the existing Agree-
ment on Agriculture). The draft modalities drawn up by Stuart Harbinson are silent
on this issue (WTO, 2003b). As noted earlier in this chapter, in some instances (e.g.
sugar for the EU) trigger prices were based on the cif price of preferential imports
which means that high ‘additional’ duties could apply even if the MFN tariff was
reduced to zero.

Harbinson’s draft modalities document contains many examples of special and dif-
ferential treatment, as illustrated by Table 4.1. The LDCs, as in the Uruguay Round,
would be exempt from any reduction commitments. Developing countries would
enjoy a longer implementation period (ten as opposed to five years), and face a smaller
reduction commitment (reflected in both lower percentage reductions and wider tariff
bands) than would developed countries. In addition they could designate a number of
special products (SP products) — those related to food security, rural development, and
rural livelihood concerns — which would enjoy three ‘concessions’. First, there would
be smaller tariff reductions on these products, as detailed in Table 4.1; second, they
would not be subject to increased tariff rate quotas; and third, an extension of Article

5-like special safeguard provisions to these products (and perhaps others) is envisaged
(Ruffer and Swinbank, 2003: 19).

6.2 Export Competition
There are 25 WTO Members (counting the EU as one) that can grant export subsidies
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as a result of the Uruguay Round agreements. The EU is by far the most important
player, accounting for 89 per cent of export subsidy expenditure of all WTO Members
in 1995, for example (WTQO, 2002¢c: Table 1). Neither Japan nor South Korea, coun-
tries that both wish to retain significant flexibility to protect their farm sectors, have
this facility. Some countries on the list, for example Australia and Brazil, have made
very limited use of export subsidies. Thus the EU is rather isolated on this issue, and is
under strong pressure to agree a substantial reduction, and an eventual elimination, of
export subsidies. At Doha it was the drafting of the phrase in the Ministerial Declara-
tion that referred to ‘reductions of, with a view to phasing out, all forms of export sub-
sidies’ that caused the EU delegation (particularly France and Ireland) so much
anguish, and threatened to stall the proceedings (Agra Europe, No. 1978, 16 Novem-
ber 2001: EP/1). The EU, for its part, is determined that export credits, which figure
much more strongly in US policies, should be subject to international disciplines (see
Thompson for a discussion of OECD countries use of export credits in farm trade).

Many developing countries have argued that export subsidies, and domestic subsi-
dies in developed countries that distort trade, must be eliminated before the develop-
ing world can be expected to reduce its tariff protection. The Cairns Group has argued
for a phased elimination of export subsidies, with a substantial reduction (50 per cent)
in year one of the new agreement. For its part, the EU offered to ‘scale back’ ‘all forms
of export subsidies by 45%’ (European Commission, 2003). Specifically, it proposed
that expenditure on export subsidies be reduced by 45 per cent, an ‘average substantial
cut’ in the volume of subsidised exports, and the elimination of export subsidies ‘for
certain products’ ‘provided that no other form of export subsidisation, including
export credits and deficiency payments, is given for the products in question by other
WTO Members’. A 45 per cent cut in expenditure on export subsidies might seem to
be a surprising large ‘offer’ from the EU, but it reflects the fact that in aggregate (but
not on a product-specific basis) the EU has some slack in its export subsidy constraints.
In 2000/01, for example, it used only 37 per cent of its overall export subsidy commit-
ment (i.e. expenditure on export subsidies amounted to €2.8 billion compared to a
commitment of €7.4 billion) (WTO, 2002d).

Thus, once again, a minimalist agreement can be envisaged. No-one seems to be
opposed to the notion that export subsidies should be reduced, and so at the very least
the EU’s proposal could be adopted, and this again would be a major advance on the
situation pre-Uruguay. But many countries argue that this is not sufficient; and
Harbinson’s draft modalities would deliver more. In particular, disciplines would apply
on a product-specific basis on both expenditure and volume, export subsidies for ten of
the new agreement and annual reductions would not be linear, as in the Uruguay
Round, but instead would be concentrated in the earlier years (in year one, in one
grouping, there would be a 30 per cent reduction of the base entitlement, then in year
two a further 30 per cent cut in the reduced entitlement, etc.). The few developing
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countries that are still allowed to grant export subsidies would have a longer period
over which to phase them out. If adopted, the basic parameters would be:

Developed Countries Developing Countries
Products accounting for  reduce by 30% per year, reduce by 25% per year,
at least 50 per cent of bound set at zero in year 6 set at zero in year 11
budgetary outlay:
Remainder: reduce by 25% per year, reduce by 20% per year,
set at zero in year 10 set at zero in year 13

Source: Ruffer and Swinbank, 2003: 28.

6.3 Domestic Support

The existing provisions in the Agreement on Agriculture are complex — and unique.
No other sector of the economy has comparable rules written into WTO Agreements.
Reference is often made to the Green, Blue and Amber Boxes, but the reality is
slightly more complicated. To give the discussion some context, Table 4.2 reports on
EU and US declarations of domestic support for 1998. It shows Green and Blue Box
expenditure, the bound Aggregate Measurement of Support (AMS) limit for the year,
the actual Amber Box AMS support declared for the year (which in both instances
were well inside the maximum permitted) and the amount of trade-distorting support
that did not have to be included in the Amber Box declaration because it fell within
the de minimis limits. The final row shows the total value of farm output, which gives
some order of magnitude for the earlier numbers.

Green box payments are not subject to reduction commitments. They must meet
tightly defined criteria, and have ‘no, or at most minimal, trade-distorting effects or
effects on production’. They are listed in Annex 2 to the Agreement on Agriculture.
On public stockholding for food security purposes, and domestic food aid, developing
countries are allowed slightly more flexibility than are developed nations. Many coun-
tries are concerned that, despite the injunction that policies have no, or at most mini-
mal, trade-distorting effect, the sheer size of the expenditures in some developed coun-
tries must have an impact on production and trade. It is suggested that ‘wealth’ and
‘insurance’ effects, which enhance the producer’s willingness and capacity to respond
to market signals, as well as the fungiblity of transfers leading to cross-subsidisation of
activities, leads to this response. Consequently, there have been suggestions that the
rules be tightened, and the scope of the Green Box narrowed. Harbinson’s draft modal-
ities propose some tightening of the criteria and suggests some additions for develop-
ing countries. Thus various concepts that proponents of multifunctionality in devel-
oped countries would like to adopt, such as ‘Payments to small-scale producers/family
farms for the purpose of maintaining rural viability and cultural heritage’, would be
Green-boxed in developing, but not developed, countries. For developed countries the
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fundamental structure of the Green Box would not change, although the text does sug-
gest that payments to meet the ‘extra costs or loss of income involved’ in complying
with a ‘clearly-defined ... animal welfare programme’ might become a legitimate
Green Box measure.

Table 4.2: EU and US Declarations of Domestic Support, 1998

EU (€ billion) US ($ billion)

1998/99 1998
Green 20.5 49.8
Blue 19.2 -
AMS Binding 69.5 20.7
Amber (AMS) 46.7 10.4
de minimis 0.5 4.7
Total value of output 213.5 190.9

Source: WTO 2001d, 2001e

Amber Box support does have a trade-distorting effect. Some Amber Box support in
developing countries is, however, exempt from any WTO constraint, provided it
meets the criteria set out in Article 6(2) of the Agreement on Agriculture: thus
‘investment subsidies ... generally available to agriculture’ in developing countries,
and ‘agricultural input subsidies generally available to low-income or resource-poor
producers’ in developing countries, are exempt. The Harbinson text would further
extend this list. As noted elsewhere in this chapter, special and differential treatment
for developing countries permeates the proposal; whether this is enough to assuage the
demands of developing countries without causing undue alarm to developed country
Members is a key unknown.

Other Amber Box support is eliminated from the calculations as a result of a de
minimis clause (Article 6(4)(a) of the Agreement).® Again, special and differential
treatment is implicit in the existing Agreement, and would be enhanced by the draft
modalities.

Amber Box support that is not in some way or other excluded from the reduction
commitments must amount to less than the final bound Aggregate Measurement of
Support. For many countries, of course, this is zero (as are their export subsidy con-
straints), but for those countries that have an AMS entitlement, the draft modalities
would reduce this by 60 per cent over five years (40 per cent over ten years in develop-
ing countries) (WTO, 2003b, paras 46-50). The EU had suggested a reduction of 55
per cent, but this did not include the product-specific AMS constraints incorporated
into Harbinson’s draft modalities, and was premised on an unchanged Blue Box. Even
more so than with export subsidies, the Blue Box is predominantly an EU concern.’
The EU declares expenditure on its area and headage payments in the Blue Box, but if
the European Commission’s current proposals for further decoupling of these pay-
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ments were to be adopted the EU would no longer be making use of this provision.!
The decoupled Farm Income Payment, that would replace area and headage payments,
would be declared under the Green Box — and, as can be seen from Table 4.2, Green
Box expenditure would double!

Blue Box payments, under production-limiting programmes, are not subject to any
constraint under the existing Agreement on Agriculture. If the draft modalities were
accepted, they would be subject to limitation; they would either be capped at existing
payment levels, and then reduced by 50 per cent over five years, or incorporated into
the Amber Box (with presumably no offsetting increase in AMS entitlements)
(WTO, 2003b, paras 44—45). Either formulation would mean that no country could
introduce new Blue Box payments, and both would encourage the EU to adopt the
European Commission’s reform proposals.

7 Canciin and Renewal of the Peace Clause?

Although a deal on modalities cannot be precluded in the run-up to Cancin, or even
at the ministerial conference, this now seems unlikely. However, the pending expiry of
the peace Clause (Article 20 of the Agreement on Agriculture) may well give leverage
for change.

The peace clause is complex, untested and difficult to understand.!! It relates to all
domestic subsidy programmes (Amber, Blue and Green Box, as well as the de minimis
clause and the Article 6(2) exemptions), and export subsidies, in differing degrees. It
may be that the legal protection it affords is more apparent than real, but the political
context in which Members decide how, and when, to use WTO provisions will doubt-
less change if the modalities are not agreed at Cancin. An increase in WTO litigation,
with Members challenging aspects of their trading partners’ agricultural policies is thus
likely to ensue with the expiry of the peace clause. The EU, in particular, wishes to see
it renewed, but the draft modalities make no mention of the peace clause, and it is the
author’s understanding that it has not been discussed formally in the special sessions of
the Committee on Agriculture.

All Members that make use of Green Box and de minimis provisions have an inter-
est in securing an extension of the peace clause for these items. Only those Members
that make use of export subsidies and the Blue Box will see a need to extend the Blue
Box provisions in this domain. An extension of the peace clause would require the
assent of all WTO Members. It will presumably be on the agenda at Cancin.

An agreement on the modalities would seem to be a precondition for extension of
the peace clause. The question that then arises is what trade-offs might emerge to
secure its extension? Will the Cairns Group be able to exert enough pressure to
demand modalities that go beyond the Harbinson text, and will those countries that
wish to retain protection for their agricultural sectors be willing to pay the price? Will
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developing countries simply accept a roll-over of the peace clause, or will they too
exert leverage to ensure that their interests are reflected in the agreed modalities? And
given the diversity of views in developing countries, what are their interests?

If agreement cannot be reached at Cancin, or early in 2004, the Doha deadline for
completion of the Round by 31 December 2004 will be difficult. But with a probable
increase in the number of dispute settlement procedures focused on farm policies fol-
lowing failure to renew the peace clause, and with the US Congress scheduled to vote
on a renewal of US membership of the WTO in 2005 and support in Congress some-
what uncertain,'? the future of the WTO system could be at risk unless WTO
Members can learn to agree. This suggests that a WTO package might come together
towards the end of 2004, or early in 2005.

A Conclusion?

Thus a possible outcome is an agreement in 2004/05, with an implementation period
stretching into the mid-2010s and a set of modalities based on the Harbinson text.
Whether those who believe that Harbinson’s draft modalities are already over-
ambitious or those that believe it lacks ambition will win the day is unclear. But if the
gap between them is to be bridged, the Harbinson text does offer a framework around
which agreement could coalesce. A minimalist agreement among developed countries
is attainable; the EU’s offer on the three pillars (export competition, import access and
domestic support), but not on non-trade concerns, would in itself continue the reform
process initiated by the Uruguay Round, although Japan and some others might need
persuading. But there are three problems with this minimalist approach: first, that
many countries believe it lacks ambition; second, that a reconciliation of divergent
views on non-trade concerns remains illusive; and third, that it is not yet clear
whether some developing countries can accept any new package that imposes further
reductions in their import tariffs without the prior eradication of export subsidies and
Blue and Amber Box support, and tighter constraints on Green Box payments in
developed countries. The stakes are high; it is the future of a rules-based system of
world trade that is at risk.
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Notes

1 The Uruguay Round of multilateral trade negotiations, under the GATT, was launched at Punta del Este,
Uruguay, in September 1996 and concluded in Geneva in December 1993. The agreements were signed in
Marrakesh, Morocco, in April 1994, and - following ratification — came into force on 1 January 1995 under the
auspices of the WTO. The Uruguay Round Agreements, including that on Agriculture, can be obtained from the
WTO web site: www.wto.org. On the Agreement on Agriculture and the negotiations see Josling, Tangermann
and Warley (1996), and Swinbank and Tanner (1996).

2 Nor does this chapter attempt to assess the economic impact of any potential Doha package (by contrast the
Agricultural Policy Research Division of the Danish Research Institute of Food Economics (2003: 32) has under-
taken a GTAP (Global Trade Analysis Project) modelling exercise of the Harbinson draft (the Harbinson draft is
outlined and discussed below).

3 Ingco (1996), in particular, has made this claim; but I would caution that her results need should be used with
care. Note that with an increase in world market prices between 1986/88 (the base period), and 1 January 1995
(the start of the new trade regime) the fixed import tariff applied on 1 January 1995 could often exceed the vari-
able import levy applied on 31 December 1994.

4 A case that is often cited is disruption to the fresh milk industry in Jamaica attributed to imports of milk pow-
der in receipt of export subsidies from the EU, following trade liberalisation by Jamaica (see Oxfam, 2002:116).
5 Asnoted in the introduction to the Agreement on Agriculture.

6 http://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr04_e.htm (accessed 16 January 2003). Elsewhere
the website reports that ‘other members can challenge the decision of a member to make use of provisions avail-
able to developing countries’. http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm (accessed 16 January
2003).

7 See Annex 1 of Ruffer and Swinbank (2003) for a list of WTO Members, showing LDC and NFIDC status, on
1 January 2002.

8 In 1998 the USA paid out $2.8 billion of emergency aid (‘market loss assistance payments’) to compensate for
the collapse in commodity prices in the period following the enactment of the 1996 FAIR (Federal Agricultural
Improvement and Reform) Act and - claiming these payments were not crop specific — declared them to be non-
product-specific payments within the 5 per cent de minimis franchise allowed to developed countries (WTO,
2001e: 31). See also Ayer and Swinbank, 2002. The Green Box contained $5.7 billion of decoupled ‘Production
Flexibility Contract Payments’ introduced by the FAIR Act, but the biggest Green Box item for the USA is
domestic food aid at $33.5 billion.

9 Norway and Japan also declare Blue Box payments (WTO, 2002c).

10 On the mid-term review see Swinbank 2003a.

11 An earlier attempt to outline its provisions is Appendix II of Swinbank, Jordan and Beard (1999).

12 The Republican chairman of the House of Representatives Ways and Means Committee has already suggested
withdrawal (Financial Times, 14 February 2003: 11).
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5
Using GATS Flexibility

Ivan Mbirimi and Bridget Chilala

Introduction

Negotiations on further services liberalisation were mandated as part of the Uruguay
Round’s ‘built-in’ agenda.! The negotiations formally commenced in January 2000,
with the aim of achieving higher levels of liberalisation. Little actual services liberal-
isation took place during the Uruguay Round. As a result, developing countries have
been under considerable pressure to give greater market access to foreign providers.
However, as the negotiations have progressed, concerns have been expressed, mainly
by representatives of civil society, about the perceived threat posed by further liberal-
isation to countries’ sovereign rights to regulate the production, distribution and trade
in public services.

But supporters of further liberalisation point to the flexible structure of the GATS
and its ‘bottom-up’ approach. The agreement allows developing countries to select
sectors, modes of supply and regulatory conditions under which liberalisation commit-
ments are made (Article XIX.2). Countries can even decide to leave entire sectors out
of their schedules of commitments. This article looks at how developing countries can
best use the policy space provided by a flexible GATS framework. It argues that there
is ample opportunity for developing countries to develop policies for their services
sectors that support their development policies.

Background

The ongoing negotiations will take place within and respecting the existing structure
and principles of the GATS. At the general level, this means two things. First, coun-
tries are expected to include more sectors and modes of supply in their schedules of
commitments. Second, further elaboration of certain principles included under the
framework of general obligations is envisaged, most notably principles relating to an
emergency safeguards clause (Article X), disciplines on government procurement
(Article XII) and subsidies (Article XVI), and general principles on domestic regula-
tion (Article VI).

The approach to the negotiations was laid out in the Guidelines and Procedures for
Negotiations on Trade in Services concluded in March 2001. While building on the
core articles of the GATS, the guidelines included additional principles, among them

The authors wish to thank Dr Michael Davenport for his advice in the preparation of this paper.
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an elaboration of the modalities for negotiations. Under the agreed modalities, liberal-
isation should be advanced through bilateral, plurilateral and multilateral negotia-
tions, using the request-and-offer approach. The guidelines also make it clear that
special attention shall be given to sectors and modes of supply of export interest to
developing countries. The principles therefore encompass special considerations for
developing countries.

The mandate for the Working Party on Domestic Regulation is ‘to develop any
necessary disciplines to ensure that measures relating to qualification requirements
and procedures, technical standards and licensing requirements do not continue to
constitute unnecessary barriers to trade in services’. Members also have an under-
standing that domestic regulations should take account of, and build on, the trans-
parency provisions of Article III (Transparency) of the GATS. The following areas or
issues will require to be addressed in work ahead, namely issues related to: (i) trans-
parency; (ii) monopolies; (iii) whether a necessity test is necessary; (iv) the scope and
limits of Article VI:5;2 and (v) harmonisation and mutual recognition. It is important
to ensure that empirical investigations or analyses of the costs and benefits of such dis-
ciplines are made, while recognising that multilateral disciplines on any of these issues
could also be costly and burdensome, especially for developing countries.

The primary objective of negotiations on trade in services is to liberalise trade in
services rather than to deregulate the services sector. Liberalisation of trade in services
refers to the removal of measures and regulations that hinder trade among trading
partners and discriminate against foreign firms and entities. Deregulation is much
broader because it refers to the reduction of the role of government in regulating the
economy, which may be achieved by a combination of liberalisation and privatisation
(the sale to the private sector of companies previously owned by the state). Thus, the
GATS does not require privatisation, commercialisation or deregulation of the ser-
vices sector, although these processes may help the liberalisation of trade in services.

The traditional economic justification for regulation was the existence of natural
monopolies — industries for which production was far cheaper if undertaken by one
firm rather than many different firms (reflecting the importance of large-scale econ-
omies of production). Natural monopolies mean that competition is not feasible or
sustainable. Utilities such as railways and roads traditionally fell into this category.
Regulation became essential to curb the excesses of monopoly power, for example to
protect consumers from overcharging by the monopolists. A major reason for the con-
tinued regulation of certain industries is that many of them include firms that have so
much market power that their regulation is considered to be in the public interest.

But certain dimensions of regulations remain central to government policy. They
include the desire to provide services to isolated areas where supply is expensive and
unprofitable (universal service provision) and protection of consumers, employees and
the environment. A major reason for the continued regulation of certain industries is
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that many of them include firms that have so much market power that their regulation
is considered to be in the public interest.

The Doha Declaration of November 2001 reaffirmed the guidelines and principles
of negotiations and also established the timetable for negotiations, including the dead-
line for conclusion of negotiations. Of crucial importance is the requirement that the
conclusions of the negotiations will be part of a single undertaking. This inevitably
brings into play tactical considerations which may not work to the advantage of devel-
oping countries.

2 Process and Modalities for Negotiations

Both the process and modalities for negotiations are laid out in the Guidelines and Prin-
ciples for Negotiations adopted in March 2001 and in a note on Technical Aspects of
Requests and Offers prepared by the WTO. The adoption of the guidelines marked the
end of the first phase of the negotiations, which focused on the development of a road
map. The second phase, which lasted about a year (April 2001-March 2002) was taken
up by a consideration of the negotiating proposals tabled by members. The third phase,
to be concluded in January 2005, is to be devoted to request-and-offer negotiations.

The guidelines and principles of negotiations underscore the commitment of
member governments to a multilateral framework of rules and principles and the pro-
gressive liberalisation of trade in services. There is also an acknowledgement that the
liberalisation process must respect the needs and rights of governments to regulate in
order to pursue national objectives (Article IV). The fact that barriers to trade are so
heterogeneous and difficult to quantify makes a comprehensive approach to their
disciplines extremely difficult to conceptualise. Many advocates of liberalisation of
trade in services see the argument for free trade internationally as linked to the pur-
ported benefits of deregulation domestically. Yet whether strict liberalisation or liberal
regulation maximises domestic welfare depends on complex judgments about market
failures, and the costs and benefits of a particular regulatory approach in light of the
risk preferences of a country’s own citizens.

Furthermore, the participation of developing countries must be facilitated through
reinforcement of capacity, efficiency and competitiveness of their domestic service
industries. The implication of these principles is clear: WTO members have the flexi-
bility to decide on the scope and pace of liberalisation of their services sectors.

One of the key principles enunciated in the guidelines for negotiations relates to
the modalities for negotiations. This will include the request-and-offer approach and
encompass bilateral, plurilateral and multilateral negotiations. The outcome of nego-
tiations will be extended to all WTO Members through the MFN commitment.

Members also agreed during the February session on the modalities for treatment of
liberalisation measures taken unilaterally since the previous multilateral negotiations.
Each member, therefore, will be expected to assess the value of autonomous liberal-

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

93



isation using the agreed criteria, and the granting of credit will be through bilateral
negotiations. For the LDCs the Services Council has agreed to establish modalities for
the special treatment for LDC:s in the negotiations. Paragraph 13 of the GATS Nego-
tiating Guidelines and Procedures provides that ‘based on multilaterally agreed
criteria, account shall be taken and credit shall be given in the negotiations for
autonomous liberalisation undertaken by Members since previous negotiations’. It is
not yet clear how many developing countries have sought credit for autonomous liberal-
isation. It can, however, be said that for any developing country claiming credit for
autonomous liberalisation, the processes and details that will be required will be as
burdensome as preparing requests or offers for bilateral negotiations.

The WTO note on technical aspects of the request-and-offer approach provides
details on what is actually involved in the process of preparing requests and offers in
terms of content, format and process. Process issues should not be underplayed. For
example, the WTO note points out a fact that smaller developing countries sometimes
appear to miss, namely that initial requests and offers need not be exhaustive or
perfect. They simply mark the start of the process. This means that the opportunity to
make new requests/offers is not closed by the passing of the agreed deadlines. Improve-
ments to initial requests/offers can be submitted. As the WTO Secretariat’s technical
note makes clear, the negotiations in the request-and-offer stage will consist of *... a
succession of requests and offers and offers will be subject to several revisions as a result
of the negotiations’.?

Developing countries face several challenges in the request-and-offer stage of the
negotiations. One challenge relates to their ability to make requests and offers. Failure
to make requests or offers, or to seek credit for autonomous liberalisation, effectively
limits their participation in the request-and-offer stage of the negotiations. To make
good the provisions of Article XIX regarding appropriate flexibility for individual
developing countries and respect for national objectives, developing countries must
table their own requests and where offers are to be made they should take into account
national objectives. As noted above, developing countries still have plenty of opportu-
nities to submit their own requests and where feasible make offers because initial requests
and offers can be modified and new ones introduced as negotiations proceed. Developing
countries that wish to seek credit for autonomous liberalisation need also to take into
account the fact that any such credit could entail scheduling their autonomous liberal-
isation measures in the seeking country’s schedule in accordance with Part III of the
GATS and could lead to termination of an MFN exemption where one exists.

Related to the ability to make requests and offers is the make-up of the requests/
offers and also measures on which to seek credit for autonomous liberalisation.
Requests should be based on an assessment of potential trade opportunities, existing
GATS commitments, and an assessment of the conditions and terms of access in key
markets. The requests should also reflect commitments undertaken at the regional level.
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A second challenge concerns what developing countries could do to achieve the
objective of Article IV, on increasing their participation in world trade. This objective
is unlikely to be fulfilled unless requests are conceived as patt of a broader framework
of liberalising domestic competition in the services sector. This would entail address-
ing the complex transitional issues and challenges of regulatory design. This, after all,
is the reason why developing countries have sought to protect their policy space,
rather than be constrained by multilateral access agreements.

To participate effectively in the GATS negotiations, governments need to have
already identified their own service sector related policies with a clear domestic strat-
egy in order to determine what proposals would be in their interest.

3 Analysis of Positions

In the first phase of negotiations, around 160 proposals were tabled, with about half of
them coming from developing countries. However, few developing countries had
tabled their requests by the end of the initial deadline for submitting requests (June
2002) and offers (March 2003). Without tabling some requests and offers, developing
countries are effectively outside the arena of negotiations.

Some major trading partners have taken different approaches to the tabling of
requests and offers. The latter have not yet been made public, but it has been made
clear that the proposals concentrate on removing discriminatory trade restrictions in
sectors such as telecommunications, express delivery, energy services and environ-
mental services.* The USA has adopted a modal approach, with specific requests for
some members. The EU has gone for a ‘tailor-made’ approach, in which it requests
other countries to improve their existing level of liberalisation commitments under
the GATS. In each case, it proposes specific new commitments, both horizontal
(cross-sectoral) and sector-by-sector.’ The EU has made individual requests to 109 dif-
ferent countries covering horizontal commitments and the following sectors: profes-
sional services, other business services, telecommunication services, financial services,
news agency and transport services. The EU is seeking both improved commitments
and, apparently of almost equal importance, detailed clarification of existing commit-
ments. Furthermore, it is looking for a reduction in scheduled restrictions whether
these are horizontal or specific in nature.

These current GATS negotiations have aroused great concern from NGOs, who
have claimed that the GATS is essentially a set of rules restricting governments from
making their own decisions on how trade in services takes place. The EC has been
specifically named as one of those WTO Members that is requesting others to liberal-
ise public services such as sewer and water facilities. Responding to NGO allegations
about possible control of utilities in developing countries — notably water — by indus-
trialised countries, the EU has publicly stated that it would not seek the dismantling of
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public services or the privatisation of state-owned companies. Japan has followed a
mixed approach, with some ‘tailor-made requests’ and some modal requests.

The least developed countries have jointly tabled specific proposals in regard to
modalities for the special treatment of LDCs in the third phase of negotiations. The
main elements of the proposal include among others the need for Members to present
requests which are compatible with the developmental, economic and financial needs
of the LDCs and the need for LDCs to retain maximum flexibility in undertaking com-
mitments in a manner consistent with their development needs. No LDC Member has
so far tabled any initial request or offers, while they have received requests from both
developed and developing countries covering several sectors and modes of supply in
certain cases.

The negotiations in the second phase — the request-and-offer phase — are being
conducted largely on a bilateral basis and with a high degree of confidentiality among
Members. The requests are also confidential, thus making it fairly difficult to know
what is being requested and what is going on in the bilateral negotiations. It has, how-
ever, been reported that there is a healthy exchange of views in bilateral consultations,
both in terms of clarifying initial offers and, in a few cases, requesting deeper commit-
ments. Most Members feel that the 26 initial offers circulated to date are a positive
sign of engagement though more work still remains to be done in other areas of
interest to developing countries such as agriculture and implementation issues to
encourage progress in services. Some developing country Members have expressed dis-
appointment that sectors which they had indicated as being of interest to them have
not thus far been sufficiently reflected in the offers tabled.

Very few developing countries have made requests and they have yet to make
initial offers; as a result, progress to date has been moderate in terms of initial requests
and offers tabled, especially by developing countries. All is not lost, however, in that
those countries that want to effectively participate and direct issues in a manner that
addresses their national objectives can still table their initial requests or offers or seek
credit for autonomous liberalisation.

4 lIssues for Developing Countries

The GATS is an untested agreement. It raises major concerns for developing countries,
especially in the public policy arena. Among the key issues are those related to domes-
tic regulation of services, the future shape of subsidies and the asymmetry of commit-
ments between Mode 4 on movement of persons and Mode 3 on commercial presence.

First, the article on domestic regulation (Article VI) has been much debated both
at the WTO and by civil society. This is mainly because it deals with the sensitive issue
of how much control developing countries should retain over policy on their domestic
services sectors. The need for public policy intervention in the services sector is genet-
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ally recognised by both developed and developing countries. Problems arise due to dis-
agreements over the way that countries choose to pursue public policy objectives. In
sectors such as education, health and professional services, measures identified in
Article VI (4) — qualification requirements and procedures, technical standards and
licensing requirements — vary as between countries. The three criteria laid out for dis-
ciplines under this provision, that they should be: (a) based on objective and transpar-
ent criteria, such as competence and ability to supply the service; (b) not more
burdensome than necessary to ensure the quality of the service; and (c) in the case of
licensing procedures, not in themselves a restriction on the supply of the service, point
to the need of a ‘necessity test’. The development of a ‘necessity test’ is thus the key
challenge for negotiators. Whether this can be achieved through negotiation or
whether it will have to await a dispute resolution case remains to be seen. What is
clear is that the uncertainty that this creates must be resolved.

Second, the future shape of subsidies is an issue of importance to developing coun-
tries. The GATS ‘recognises that in certain circumstances, subsidies may have dis-
tortive effects on trade in services’ (Article XV). It also recognises, however, the ‘role
of subsidies in relation to the development programmes of developing countries and
takes into account the needs of Members, particularly developing country Members
for flexibility in this area’. In the ongoing negotiations on subsides in services, atten-
tion is likely to focus on ways of identifying, measuring and disciplining services. An
important first step would be to clarify the meaning of the term ‘subsidy’ in the services
context. Key considerations in defining a subsidy might include the form of the
subsidy, the benefit it confers, to whom it is granted and who grants the subsidy.®

Irrespective of what is agreed, developing countries need to fight for the preserva-
tion of the flexibility they enjoy under the GATS as a whole and the recognition given
to the role of subsidies in development under Article XV. However, developing coun-
tries might also want to seek clarification on the definition of subsidies given that
Article I (3) excludes from the scope of GATS ‘services supplied in the exercise of gov-
ernmental authority’ — in other words, services in which government has a monopoly.
This might have implications on developing countries’ trade in services such as educa-
tion and health.

Third, the absence of an emergency safeguards clause is seen as a major omission by
developing countries. Given that a number of key WTO Agreements already incorpo-
rate an emergency safeguards clause (GATT Article XIX, Article 5 of Agriculture
Agreement, Article 6 of Agreement on Textiles and Clothing), the decision at the end
of the Uruguay Round to embark on ‘negotiations on the question of emergency safe-
guard measures’ (GATS Article X) is not surprising. However, differences between
goods and services trade mean that a straightforward application of the principles of
safeguards in GATT Article XIX is not feasible. Part of the problem is how services
imports would be defined, given the four modes of supply.” Thus, while Mode 1 imports
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of services could be treated in the traditional way — by limiting sales of foreign service
suppliers - Mode 3 ‘imports’ cannot be defined in the same way because they include
sales of foreign corporations established in the host country as well as the initial estab-
lishment of the foreign corporation.

When the case for emergency safeguards measures has been made, it has tended to
be in the context of specific sectors, for example the proposal by ASEAN on financial
services. It is not apparent that safeguard measures to cover ‘unforeseen problems
caused by liberalisation commitments’ across a broad range of services can be easily
crafted. As Sauvé points out: ‘It can be safely predicted that those countries — mostly
OECD members — which do not believe a GATS ESM is warranted, feasible, or desir-
able will seek greater commitments as a negotiating quid pro quo’. For tactical reasons,
it may be better for developing countries to use the flexibility they have under the
GATS rather than open themselves up to demands for further market opening as a quid
pro quo. There are also potentially negative consequences in using safeguard measures
for Mode 3 as this is likely to create uncertainty regarding the investment regime of
the host country.

A fourth area of concern is the asymmetry of commitments between Modes 3 and
4. When Mode 4 was included in the GATS, the expectation was that liberalising
movement of capital — the main interest of industrialised countries — would be
matched by liberalisation of movement of labour — the major interest of developing
countries. Yet in sectors such as health, legal and accountancy services, in which cross-
border mobility of labour is important, few countries have scheduled commitments;
and where commitments have been scheduled, they are subject to many market access
and national treatment restrictions. The commitments in Mode 4 are further limited
by the bias in horizontal commitments toward liberalising the movement of higher-
level services personnel. More than one-third of Mode 4 entries refer to intra-
corporate transferees.

If there was greater liberalisation of movement of people, developing countries
would be able to export a significant labour content in services such as construction,
distribution, health and transport. However, no country has yet shown a willingness to
consider unrestricted flows of semi-skilled and unskilled personnel into its labour
market, despite long-standing shortages in these sectors and the lower-skilled end of
the health and care professions. Additionally, in business services, industrialised coun-
tries apply several restrictions, covering educational and professional qualifications,
residence requirements and economic needs tests. There is, therefore, a need for
greater transparency and consistency in the way these restrictions are applied.

Some concerns are sector specific. For example, in telecommunications, the inter-
face between privatisation/deregulation and liberalisation must be carefully handled
with due attention paid to issues like universal service provision, access to networks,
inter-connection charges, and competition with Internet Service Providers and
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Application Service Providers. In business and professional services, the question of
mutual recognition agreements (MRAs) is very important. But these agreements are
difficult to negotiate and also costly to implement. There is, however, some merit in
developing regional MRAs. In computer software and consultancy, the key issues
centre on movement of workers rather than regulation. The same applies to health
and education, where the movement of teachers and nurses to industrialised countries
has raised fears about the brain drain. For construction and engineering services, the
major problem is the size of enterprises from developing countries. They are small in
terms of both number of employees, capital and market share, making it difficult for
them to have a commercial presence abroad.® Most are not big enough to be able to
compete for contracts in developed countries. Their strategy should therefore focus on
subcontracting services from industrialised countries.

5 Services Liberalisation and Development

Fundamentally, policy on liberalising trade in services is about more than satisfying a
country’s commitments under the WTO; it is a component of a country’s overall
development strategies. Either by default or through a failure to get to grips with the
complexities of the services sector, developing countries have sometimes proceeded on
a path that lacked coherence in relation to their overall development strategies. The
risks of this approach are particularly high in the services sector, because services are
essential inputs in the production of other goods and services.

It is also worth noting that the main driver of change in key infrastructural services
— telecommunications, finance, transport and energy — is technology. Most of the
regulatory reforms seen in these sectors in the last 20 years have to a large extent been
driven by changes in technology. Once liberalisation of the service sector in develop-
ing countries is viewed in this context, it becomes clear why liberalisation cannot be
regarded as the primary goal of policy. Both deregulation and re-regulation have an
important role to play in pursuit of objectives such as universal service provision
(telecommunications, financial services); consumer protection (particularly in finan-
cial services); small and medium enterprise development (both as consumers and pro-
ducers); and producers in other sectors (user industries).

For these reasons, the policy flexibility provided by the GATS must be fully
utilised. The GATS is unique among WTO Agreements in that it recognises the
broader development role of services, with its ‘bottom-up’ approach and the flexibility
given to countries in regard to how fast and in which sectors liberalisation will be
undertaken. This flexibility is what makes the GATS arguably the most development-
friendly agreement in the WTO. But one must also recognise the asymmetry in nego-
tiating capacities between developed and developing countries. It means developing
countries may fail to use the policy space provided by the GATS. Within this context
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four general considerations appear to be relevant:

e Development needs and priorities must be paramount in any liberalisation exercise,

including the needs of under-serviced sectors and communities. Priorities should be
based on an assessment of services export and import interests, including potential
interests. The best way to do this is to formulate national priorities before adopting
a negotiating position on services. The key point is that government must retain
control over the sequencing, phasing and pacing of trade liberalisation so that the
process of liberalisation reflects underlying social, economic and regulatory realities.!

Every effort should be made to harness the latest advances in technology and oppor-
tunities created by the globalisation of business. It is worth noting that most of the
liberalisation seen in trade in services in the last few years is the result of techno-
logical advances, particularly in telecommunications. One by-product of these
advances is that most services in which information technology now plays a major
role (telecommunications, banking and financial services, business and professional
services, and even tourism) are built on the economics of networks and not the
economics of factories.!! Competitiveness for such industries depends on the ability
to connect with related services and producers. In other words, companies compete
by expanding the reach of their networks. Ignoring these trends is not a viable
option for developing countries. India’s success in attracting back-office jobs from
companies in Europe and North America shows what can be achieved. One esti-
mate puts the value of financial services activity (by turnover) that will be moved
away from first-world economies in the next five years at US$356.12

The human capital constraint needs to be addressed, otherwise the benefits of
reform will be limited. Apart from the investment in education, training and skills
required to strengthen the capacity of policy-makers and managers, developing coun-
tries also need to be creative when it comes to designing their regulatory regimes.
Simply mimicking the practices and approaches of industrialised countries is
unlikely to serve them well. As Messerlin argued in a recent paper, reproducing
industrialised countries’ approaches is likely to result in: (a) costly regulatory
regimes in terms of design and implementation costs; and (b) unsuitable regulatory
regimes.!? Moreover, it might take a long time before such regimes begin to have a
noticeable impact, partly because adjustments will have to be made.

Focusing on regional liberalisation first, before moving to multilateral liberalisa-
tion, may bring greater benefits to a country. Key benefits of this approach include
capacity-building and enhancement of regional competitiveness. It is also the case
in certain service sectors, for example construction, transport and tourism, that
adopting a regional approach is likely to yield better results.
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However, developing countries continue to be put under pressure to compromise their
development priorities by allowing access to their service sectors. Most serious, per-
haps, is the danger that their development interests will be put at risk by premature
opening of their services markets before they have had sufficient time or assistance to
establish their priorities. Under the GATS, unlike in the process of unilateral liberal-
isation, there is no adequate mechanism for revoking liberalisation. Once commit-
ments have been made, the development space is lost. The best defence against being
pressured into premature concessions is for developing countries to be clear about their
policy priorities and to be able to defend them analytically.

6 GATS Flexibility

From the standpoint of developing countries, the GATS provides a highly flexible
framework. Given this, it is helpful to consider what developing countries might do to
take advantage of this flexibility. The laid-out criteria for scheduling specific commit-
ments (Article XX) suggests that developing countries must do two things:

e Select service sectors they are prepared to subject to GATS market access and
national treatment disciplines;

e Identify measures they intend to keep in place even though they violate market
access and national treatment requirements.

Clearly this can only be done following an identification of priority sectors and modes
of delivery that are most likely to bring real economic benefits to the country. Sectors
targeted must include those likely to result in significant benefits. It is also important
in this process to identify service sectors that are significant at the regional level
because the extent of cross-border trade in certain services is limited to neighbouring
countries, for example, water and electricity exports from Lesotho to South Africa.

Another important consideration is the need for involvement and participation in
the negotiations. While negotiations will take place at bilateral, plurilateral and multi-
lateral levels, in practice countries that have not tabled requests cannot enter the
arena of negotiations. An essential first step in preparing requests is an assessment of
the current and potential export and import interests of the country and, where possi-
ble, the scope of commitments already made by others. This assessment is also impor-
tant in preparing a country’s ‘defensive’ position against offers targeting its services
sector.

At the general level, the GATS process of progressive liberalisation is about mov-
ing to a non-discriminatory regulatory regime. Not surprisingly, it entails significant
changes in the service sectors, particularly in sectors where change is partly driven by
technology. These changes raise issues concerning the pace and sequencing of liberal-
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isation. A basic consideration in determining the sequencing of reforms is the need to
attract foreign investment into infrastructure services. Developing country state
enterprises need inflows of external resources, technology and ideas in order to build
themselves into viable entities able to compete both domestically and internationally.
Another important consideration is the need to develop suitable regulatory mecha-
nisms to govern competition and ensure that important social objectives are met.

The wrong order of reform could have profoundly negative consequences for the
whole process. Part of the achievement of the GATS framework is the recognition
that liberalisation of trade in services need not be inconsistent with a country’s right to
regulate services for purposes of consumer protection, prudential management of the
economy, control of monopolies or achievement of social objectives. Thus, the chal-
lenge for developing countries is to ensure that any requests and offers they table
reflect national decisions on reforms they want to implement in the services sector.

Developing countries are unlikely to be in a position to meet the challenges of
services negotiations if they do not have strong institutional foundations for trade
liberalisation and negotiations. This is not just about establishing appropriate national
processes for trade negotiations and creating institutions to manage trade liberalisa-
tion and its aftermath. It includes understanding current trade developments and the
forces shaping them. For example, many of the key service industries operate as
networks. How a particular sector is regulated will depend on the economics of related
sectors.

Given that the GATS framework provides developing countries with ample oppor-
tunity to pursue their development objectives means that it may be unnecessary for
them to push hard for traditional measures of protection such as emergency safeguards.
This is not to belittle their value, especially their political value, to developing coun-
tries. Rather, developing countries have the opportunity to use the GATS framework
to craft and implement a trade policy for the service sector that is designed to deal with
their development problems. As argued above, key components of that policy must
include the following:

o Research into the economics of the services sector and its place in the economy as
a whole. This would cover cross-border exports and imports of services as well as
foreign direct investment in services. On the basis of this research, governments
should identify priority sectors and modes of service delivery where negotiation of
concessions could result in tangible economic benefits;

e Undertaking sectoral studies, beginning with the priority sectors, which for most
developing countries are likely to include basic infrastructure services in telecom-
munications, transport and communications;

e Wide consultation on the horizontal and sectoral issues raised in the negotiations.
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This process will also aid in the learning involved in preparing policy for the service
sector;

¢ Identifying the type of regulatory mechanisms and institutions required to handle
the post-reform arrangements. This should involve training for the staff to imple-
ment policy.

7 Conclusion

This brief description suggests two important objectives for developing countries in
the GATS negotiations. The first is the need to be clear about their objectives in serv-
ices negotiations, based on their vision of the role of services in the national economy.
As already indicated, this requires identification of their development priorities, an
assessment of current and future trade opportunities, and the creation of appropriate
institutional structures for managing liberalisation of trade in services. The starting
point for developing countries must always be the promotion of their development.
Trade negotiations in GATS or in the WTO as a whole cannot be a substitute for a
proper trade policy rooted in clear development objectives. The starting point for
industrialised countries is different, so that to assume that they broadly share the same
objectives in their approach to the negotiations is a mistake.

The second imperative is the need for creativity in designing domestic regulatory
regimes; without this, the result is likely to be expensive and inappropriate regulatory
regimes. Once developing countries put their own objectives at the centre of their
negotiating strategy, they are less likely to end up mimicking rules and regulations used
by industrialised countries.!*

The GATS framework is permissive enough to enable developing countries to be
creative about how they deregulate and liberalise their service sectors. Provisions for
special and differential treatment, whether through emergency safeguards clauses,
subsidies or the extension of rules on domestic regulation, while politically desirable,
may not be the central issue. Rather than expend their limited negotiating capital
seeking carve-outs from GATS rules, developing countries might be better served by
an approach that seeks to exploit fully the policy space provided by the GATS frame-
work. While the developed countries seek out markets for their service providers,
developing countries must focus on developing their services capacity. The GATS
happens to provide a framework suitable for such an approach. Thus, at the policy
level, the challenge is to have a vision for service sector development.
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Reform of the WTO Dispute Settlement
Understanding: A Critical Juncture for
Developing Countries

Dan Sarooshi*

1 Introduction

The WTO Dispute Settlement System is one of the most effective mechanisms of
inter-state dispute settlement that exists today under international law. A reflection of
its success has been its use by states to resolve a large number of disputes.! This rich
experience has, however, highlighted a number of difficulties that require attention to
increase the efficacy and fairness of the system. From the perspective of developing
country Members (DCMs), there are a number of changes to the Dispute Settlement
Understanding (DSU) that would considerably improve their ability to participate on
an equal footing in the system and thereby increase their share of the trade benefits
offered by the WTO Agreements. By the same token, there are proposed changes
to the DSU that, if implemented, would be likely to have a negative impact on
DCM:s.

WTO Members have tabled more than 44 formal proposals for DSU reform since
March 2002. Due to considerations of relevance and length not all the details of all
these proposals are considered in this paper. Instead, it focuses on those proposals —
made both by DCMs and developed country Members (DdCMs) — that affect the posi-
tion of DCMs. [t discusses the proposals in the context of the broader issue that has led
to their being tabled, and evaluates both the likelihood of particular proposals being
adopted and the potential impact the proposals will have on DCMs.

The reform proposals that potentially affect DCMs can be categorised into the fol-
lowing seven general subject areas: the initiation of cases; issues relating to the estab-
lishment, membership, composition and procedure of panels; issues relating to the
membership and procedure of the Appellate Body; issues relating to the effect of panel
and Appellate Body decisions on DCMs and their lack of a development focus;
improving the ability of DCMs to use the DSS (cost issues, adequacy of remedies and
improving compliance measures); transparency of DSS proceedings; and third party
issues that concern DCMs.

* The author is Herbert Smith Associate Professor in International Economic Law, Faculty of Law, University of
Oxford; and Of Counsel, Messrs Tite & Lewis, London.
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2 The Initiation of Cases under the DSU

There are three main areas that have been the focus of proposal and discussion in the
context of DSU reform in relation to the initiation of cases. These are the use of good
offices and the initiation of proceedings; the notification and consequences of mutu-
ally agreed solutions; and injury suffered by DCMs as a result of measures that are with-
drawn before or after the commencement of proceedings.

The Use of Good Offices and the Initiation of Proceedings
Paraguay, Jordan, Haiti and the EC have all made separate proposals regarding the use
of good offices and the initiation of dispute settlement proceedings. The first three
states have made proposals that relate directly to the position of DCMs, while the EC
proposal is more general in nature.?

The government of Paraguay proposes that the following main changes be made to
Article 5 of the DSU:

1. Good offices, conciliation and mediation are procedures that are undertaken
voluntarily if the parties to the dispute so agree. In disputes involving developing
country Members, and at the request of any of the parties, such procedures shall be
mandatory.

3. Good offices, conciliation or mediation may be requested at any time by any
party to a dispute. They may begin at any time and be terminated at any time. On
no account may such procedures exceed a maximum period of 90 days.

4. Once procedures for good offices, conciliation or mediation are terminated, a
complaining party may then proceed with a request for the establishment of a
panel. If the parties to a dispute agree, and if one of the parties is a developing country
Member, procedures for good offices, conciliation or mediation shall continue while the
panel process proceeds.?

The reasons put forward by Paraguay in favour of this type of proposal are that it will
contribute to the prompt settlement of disputes and that the costs of pursuing disputes
through the dispute settlement system can be prohibitive for DCMs. However, it is not
at all clear that such a reform proposal would benefit DCMs, and it should be firmly
resisted by other DCMs for three main reasons. First, it is not at all clear that making
such procedures compulsory would lead to a more prompt settlement of disputes. In
fact, by interposing an additional 90-day maximum period for good offices, concilia-
tion and mediation, the total length of a dispute that goes through to a panel would be
likely to increase. In any case, states can already agree at any time after a panel has
been established to resolve a dispute by agreement. Second, to require DCMs to con-
duct simultaneously litigation before a panel or Appellate Body and to continue to
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negotiate — as both the Paraguayan and Jordanian proposals do — clearly increases the
cost and material demands of such a dispute for a DCM. Third, the advantage of the
more rules-based system of the DSU is that DCMs are less subject to political and
economic pressures by DACMs; to move back to a situation where DCMs are required
to undertake good offices, conciliation and mediation, where the economic power of
DdCMs will necessarily exert their influence, seems a retrograde step. The one advan-
tage the proposal may have had is an extension of the time that DCMs may have as a
respondent in a case, since they have 90 days extra to prepare their case under the pro-
posed changes to Article 5.1. This is, however, too high a price to pay for making these
processes compulsory. In any case, such increased timelines in cases where DCMs are
respondents should be a separate negotiating objective and not be attached to any
such onerous conditions.

In contrast, a proposal by Haiti that relates to Article 24 and the initiation of a case
against least developed country Members (LDCMs) does seem particularly useful and
possibly should also be considered in relation to DCMs. The proposal is that Article 24
should be amended by adding the following paragraph 3:

24.3. A developed country Member shall not commence a request for the establishment
of a panel before fully using the good offices, conciliation and mediation before the
Director-General or the Chairman of the DSB. When requesting for the establishment of
a panel against a least-developed country Member, a developed-country Member shall
provide the DSB with a written account of how it has exercised due restraint in accord-
ance with paragraph 1. Where the DSB grants the request for the establishment of the
panel, the developed country Member shall file the written account on due restraint with
the panel, which shall make preliminary findings, before proceeding with the case, on the
written account, on the basis of the provisions of paragraph 1, and on the existence and
adequacy of efforts to reach a mutually agreed solution. Where the panel finds that due
restraint has not been exercised or that no efforts or inadequate efforts had been made to
reach a mutually agreed solution, it shall refer the matter to the DSB, which shall take
those findings into account and make preliminary recommendations and rulings on the
matter. In this regard, the DSB shall request the Director-General to provide good
offices, conciliation and mediation.*

The dual requirements of this proposal that a DACM has to provide the DSB with a
statement on how it has exercised due restraint because of the least-developed status of
the state, as well as providing for a system of panel oversight in relation to the content
of this statement, will certainly ensure that the least-developed status of the State is
taken seriously by a complainant state. The only difficulty is how to provide a panel
with a mandate to review ‘the existence and adequacy of efforts to reach a mutually
agreed solution’. In practice this will be a difficult task for a panel to fulfil and, more
importantly, not a mandate that DdACMs will be keen to confer on a panel. Having said
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this, however, it is this type of decision-making power that the panel and Appellate
Body have, for example, exercised in the Shrimp-Turtle case in deciding on the ade-
quacy of US efforts to negotiate a multilateral agreement on the measure that the
USA eventually enacted unilaterally.’ So there is at least a precedent for a panel being
able to exercise this type of power of review, and from the perspective of LDCMs such
a requirement would be very useful indeed.

The EC has made two useful proposals that would seem to benefit DCMs. First,
that a provision should be added to Article 4 of the DSU to enable a Member to with-
draw formally a request for consultations; and, second, that consultations which have
not been followed by a request for the establishment of a panel within a certain time
frame (e.g. 18 months) should be implicitly considered as having been withdrawn.’
These proposals would benefit DCMs since they would allow the removal of dormant
cases that are still technically open and thus able to be revived by a state at any time
against a DCM. The removal of these dormant cases from a list of potential cases is

important in order to ensure that they cannot be used as a bargaining tool in trade rela-
tions between DdCMs and DCMs.

The Notification and Consequences of Mutually Agreed Solutions

Although the resolution of disputes between Members by mutual agreement is one of
the objectives of the DSS, it presents difficulties of a systemic nature. For example: are
other Member States aware of the terms of the settlement? And, more importantly, are
any benefits being offered as part of the settlement being applied to all Member States
pursuant to the most favoured nation obligation® contained in Article 1 of the GATT?®
These problems have the potential to affect DCMs more significantly since they do
not have the same degree of WTO representation, and thus information gathering
capacity, of most DACMs. Possibly in response to these difficulties, Cuba, Honduras,
India, Jamaica, Malaysia, Pakistan, Sri Lanka, Tanzania and Zimbabwe proposed the
insertion into Article 3.6 of the DSU a time period by which mutually agreed solutions
should be notified to the DSB and other relevant WTO bodies, as well as the insertion
of a requirement to specify sufficient details such that other Members have an oppor-

tunity to assess the impact of such solutions on their trade. Their proposal to amend
Article 3.6 DSU reads as follows:

6. Terms of settlement of mutually agreed solutions to matters formally raised under
the consultation and dispute settlement provisions of the covered agreements
shall be notified within 60 days from the date of such agreement and in sufficient detail
to the DSB and the relevant Councils and Committees, where any Member may
raise any point relating thereto.!®

Such a proposal would be useful in ensuring that DCM:s are able to obtain any benefits
that are being offered a complainant state as part of a negotiated settlement.
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Injury Suffered by DCMs as a Result of Measures that are Withdrawn Before or
After the Commencement of Proceedings

The small size of the economies of most DCMs means that measures restricting their
exports, even if for a short duration, causes them serious injury. There have been no
adequate remedies for injury suffered as a result of such measures that are withdrawn by
a Member either before the commencement of proceedings or after finalisation of the
proceedings under the DSU. In relation to the withdrawal of measures before finalisa-
tion of the proceedings, there are two reform proposals made by the African Group to
Articles 3.6, 21 and 22 of the DSU. The first is that a rule should be adopted which
provides that measures withdrawn by Members in the course of consultations shall be
notified to the DSB as mutually agreed solutions in accordance with Article 3.6 and,
where the mutually agreed solutions are notified, the DSB shall recommend compen-
sation for injury suffered by the Member.!! The second is that a further rule should
require that measures withdrawn without, or prior to the commencement of, any pro-
ceedings under the DSU shall entitle a Member to compensation that shall be
enforceable under the DSU at the instance of the Members affected.!? Specifically, the
African group usefully propose that Atticle 3.6 of the DSU should be amended by
renaming the current provision as paragraph (a) — as amended — and by adding the fol-
lowing paragraphs:

(b) Developed-country Members that adopt measures against developing or least-devel-
oped country Members and withdraw them in the course of consultations or 90 days
before the commencement of consultations pursuant to Article 4 of this Understanding
shall notify them individually or jointly to the DSB within 60 days of their withdrawal.
The notification shall, describe the measure and the reason or circumstances for the with-
drawal, state whether consultations were held and finalised, and indicate the amount of
injury to the developing or least-developed country Member resulting from the measure.
Disputes over the amount of injury may be referred to arbitration under Article 25 of this
Understanding.

(c) Where injury has resulted from the withdrawn measure, and if the developing or
least-developed country Member so requests, the DSB may recommend monetary and
any other appropriate compensation taking into account the nature of injury suffered.
The level of compensation shall be determined by arbitration in accordance with Article
25 of this Understanding and shall be implemented mutatis mutandis in accordance with
Articles 21 and 22.

(d) The requests referred to in paragraph (c) may be made at the meeting of the DSB
considering the notification of the withdraun measures or subsequently within a period of
60 days, unless there are exceptional circumstances justifying the consideration of the
request at a later date.?
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The substance of this provision is absolutely key to ensuring that DCMs are not the
subject of ‘hit and run’ practices by Members who may provide short-term trade pro-
tection to various sectors that compete with DCM exports. It is for the same reason
that the additional proposal made by the African Group — that takes into account
Articles 19.1, 21.8, 22.1 and 22.2 of the DSU — relating to compensation for measures
withdrawn after finalisation of proceedings is also crucial. In cases where proceedings
have been finalised, the provisions and practice on compensation have not satis-
factorily reflected the interests and injury suffered by industries of DCMs, since the key
for DCMs is that compensation should be in the form of monetary compensation — as
opposed simply to market access — that should be continually paid pending and until
the withdrawal of the measures that are in breach of WTO obligations. Such monetary
compensation would address the loss suffered as a result of, and for the duration of, the
measures in breach of WTO obligations, without being a substitute for the withdrawal
of those measures.!4

3 Panel Issues

There are three main areas that have been the subject of DSU reform proposals and
discussion relating to panels. These are the proposed establishment of permanent pan-
ellists, the composition of panels and the input of the WTO Secretariat in panel pro-
ceedings.

Permanent Panellists

The European Communities (EC) proposed a move from ad hoc membership of panels
to more permanent panellists.'> Four arguments have been made in support of this pro-
posal. First, there is a growing quantitative discrepancy between the demand for and
availability of ad hoc panellists. This has resulted in increased delays in the selection of
panellists, and an increasing recourse to the WTO Director-General for the appoint-
ments of panellists. The EC clarified in a later communication that it did not mean
there are not enough ad hoc panellists potentially available, but that it is becoming
increasingly difficult to find and agree on them at such short notice.!® Second, the
increased complexity of the cases — both from a procedural and substantive viewpoint
— being brought before panels has led to the cases taking more time to handle. The EC
refined this point in a later communication when it clarified that ad hoc panellists
often do not have the experience necessary to deal with procedural matters or have the
time to become fully acquainted with WTO case law;!” and, moreover, that a system of
permanent panellists would help in attaining more consistent rulings both procedur-
ally and on substance.!® The EC also contends — as part of this second point — that
moving to a system of permanent panellists would be very likely to result in less rever-
sals of panel reports by the Appellate Body than is currently the case, thereby reducing
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the total timeframe of the procedure, the workload of the Appellate Body and the
costs for all the parties. The third reason cited in favour of a permanent panel system is
that it would enhance the legitimacy and credibility of the panel process in the eyes of
the public, since the possibility of conflicts of interests would be eliminated and the
independence of the panellists would be protected as is the case in domestic proceed-
ings or in the Appellate Body. Fourthly, it would increase the involvement of DCMs in
the panel process.

The first three of these arguments possess a degree of cogency, but the fourth argu-
ment is questionable, in the light of the past record. The real issue is whether greater
DCM participation in a permanent panel system will be written into any DSU reform.
This seems an important condition for DCM:s to be able to accept this proposal. Under
the current system only 35 per cent of the panellists who have served since 1995 came
from a DCM, and there is no reason to suppose that this type of figure would in prac-
tice increase unless there was an express stipulation in a new DSU provision. This may
as such pose an advantage to DCMs who may be able to secure — in return for their sup-
port for the proposal — a guarantee that a certain number of appropriately qualified
panellists would come from DCMs. This would certainly assist in the development of
DCM knowledge of and expertise in the DSS. The fixed membership of the standing
Appellate Body provides a good example of how this can be achieved: as at March
2002, 45 of the 47 reports issued by the Appellate Body were issued by a division hav-
ing at least one member from a DCM, and 24 of the 47 reports were issued by a division
having two of its three members from a DCM. An attempt was made at an early stage
by the government of India to request clarification on this point when it asked ‘Which
number of permanent panellists from developing countries would be representative of
the WTO Membership?" In response, the EC stated that ‘While it is difficult to assess
precisely the number of panellists from developing countries without having estab-
lished the total number of the permanent panellists, it is clear that panellists from
DCMs would probably constitute a substantial part of the roster. ... It should be noted
that the limited number of ad hoc panellists from developing countries [to date] is
probably due to the fact that it is difficult for a developing country diplomat to assume
the additional duties derived from serving in a panel. This would be corrected under a
system of permanent panellists.”?

However, the African Group is against the establishment of a standing body of
panellists since they argue that there is no case for change. It states that if the system is
in need of change, consideration should be given to redefining the functions of the
panels to be the following: ‘the establishment of the facts and issues, and compilation
of concise factual reports’. It proposes that these factual reports of the panel would be
forwarded to the Appellate Body for application of the relevant provisions and,
accordingly, the Appellate Body could then be renamed — as, for example, ‘the WTO
Tribunal’.2! The serious reduction in the judicial role of a panel decision that this
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proposal contains cannot be countenanced under any circumstances. The whole point
of the present two-tier process is to ensure that Member States have recourse to an
Appeal Body in relation to an alleged misapplication or mistake in the law. It would
not be prudent to remove this protection inherent in the system that benefits all Mem-
bers, both developing and developed.

The EC took on board discussions in a DSB special session and modified its own
proposal to amend Article 8 that now, in part, reads as follows:

1. Panels shall be composed of individuals included on the roster of panellists established
by the DSB. The panellists shall be appointed by the DG on a random basis within 5 days
from the establishment of the panel.

2. Notwithstanding paragraph 1, the parties may agree at the time of the establishment
of the panel that panels may include up to two individuals from outside the roster with
particular expertise on the subject matter of the dispute. The Chairman of the panel shall
always be an individual included on the roster of panellists and will be appointed by the
DG on a random basis within 5 days from the establishment of the panel. The parties
may agree on the individuals outside the roster to serve on the panel or request the
Director-General, in consultation with the parties and the Chairman of the panel to
nominate these individuals. If no agreement has been reached on the panellists from out-
side the roster or no request for their nomination to the DG has been made within 10
days from the establishment of the panel, at the request of a party, those members of the
panel shall be drawn from the roster by the DG on a random basis.

3. The roster shall include a number of persons as determined from time to time by the
General Council. The DSB shall include persons on the roster for six-year terms and no
person shall be re-appointed. However, the terms for the initial inclusion on the roster
shall be either [three, four, five or six years], with an equal number appointed for each
period, as determined by lot [and with those appointed for [three or four] years eligible
exceptionally for re-appointment to six-year terms]. The roster should comprise persons
of recognized authority, with demonstrated expertise in international trade law, economy
or policy and the subject matter of the covered agreements generally, and/or past experi-
ence as a GATT/WTO panelist. It shall be broadly representative of membership in the
WTO. All persons included on the roster shall stay abreast of dispute settlement activi-
ties and other relevant activities of the WTO. ... 22

However, the remaining difficulty with this proposal is that it does not, from the DCM
perspective, specify the proportion of panellists to come from DCMs. All that it says,
in the proposed Article 8.3, is that membership ‘shall be broadly representative of
membership in the WTO’. The decision to include an individual in the roster of per-
manent panellists being made by the DSB does of course mean that the numerical
weight of DCMs in the DSB makes it likely that a number of qualified panellist would
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come from DCMs. As such, this EC proposal is more preferable — from the DCM per-
spective — than the Canadian government’s proposal to establish a permanent panel
system due to the latter’s proposed process of selection of membership. The Canadian
government proposes the following method of selecting membership of a roster of per-
manent panellists (as part of its proposed amendment to Article 8):

Article 8

4. ... Each Member may nominate one individual, who may or may not be a national,
for placement on the roster. In nominating an individual, each Member shall provide a
statement of qualifications that identifies the nominee’s capabilities and capacity to serve
as a panelist in reference to the qualifications outlined in paragraph 1. A committee com-
posed of the Chairs of the General Council, the DSB and the Goods, Services and
TRIPS councils, will examine the nominations and accompanying qualification state-
ments to verify that the nominees meet the requisite level of expertise to serve as a
panelist. On completion of the selection process, the Committee will submit the roster to
the General Council for approval.

The proposed veto power in the Canadian proposal that the Chaits of the General
Council, the DSB, and the Goods, Services and TRIPs councils are to possess over
proposed nominations is not a desirable institutional mechanism for selecting mem-
bership of permanent panellists, and the EC mechanism of decision by the DSB on
recommendation by Member State seems far more appropriate as a process of reflect-
ing the will of the WTO membership more generally.

The Composition of Panels

In terms of the composition of panels as presently provided for by the DSU, the Least
Developed Country Members propose that Article 8.10 should be modified to the
effect that in any dispute involving a DCM that there should be at least one panellist
from a developing country. As such, they propose that the words ‘if a developing-coun-
try Member so requests’ should be deleted from Article 8.10, and it should be amended
to read as follows:

10.a. When a dispute is between a developing-country Member and a developed-
country Member the panel shall include one panelist from a developing-country
Member, and if the developing-country Member so requests, there shall be a sec-
ond panelist from a developing-country Member.

10.b. When a dispute is between a least developing-country Member and a develop-
ing or developed-country Member, the panel shall include at least one panelist from a
least-developed country Member, and if the least developed-country Member so
requests, there shall be a second panelist from a least-developed country Member.?
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The likelihood of these proposals being accepted by DACMs seems remote. Moreover,
there is very little, if any, support for this proposal that can be gleaned from the prac-
tice of other international court and arbitral tribunals in terms of one of the parties to
a dispute being able to appoint two out of three decision-makers. The only way it is
envisaged that this proposal of a DCM being able to require the inclusion of two per-
sons from a DCM on a panel would be feasible is if there was a system of permanent
panellists in place, and the selection of two such persons was made from among those
who were already serving as permanent panellists. However, if the LDCM’s proposal
goes too far, the proposal of Jordan does not arguably go far enough. Jordan proposes
that Article 10.8 be amended to read as follows:

In disputes involving developing country Members and/or least developed coun-
try Members the following shall be applicable:

a. When a dispute is between a developed-country Member and a developing-country
Member the panel shall include one panelist from a developing country Member should
the latter request same within (85) days from the establishment of the panel.

b. When a dispute is between a least-developed country Member and a developed-
country Member the panel shall include one panelist from a least-developed country
Member should the latter request same within (5) days from the establishment of the
panel.

c. When a dispute is between a developing-country member and a least developed-
country Member the panel shall include a panelist from a developing-country Member
or a least-developed country Member should either one or both request same within
(5) days from the establishment of the panel.?

What is needed here is a mandatory requirement that in a case involving a DCM that
there shall be a panellist from a DCM. In this respect part of the proposal of Haiti can
be commended. Haiti proposes that Article 8.10 should be amended as follows:

10. When a dispute is between a developing-country Member and a developed-country
Member the panel shall include one panelist from a developing-country Member, and if
the developing-country Member so requests, there shall be a second panelist from a
developing-country Member.%

The latter part of the Haitian proposal is, however, subject to the same criticism as
that made above of the LDCM proposal.

The Input of the Secretariat in Panel Proceedings

It is arguably important that, as a matter of transparency in dispute settlement pro-
ceedings and fairness to the parties in a case, any substantive input by the WTO Sec-
retariat to a panel — in terms, for example, of the provision of legal opinions — should
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be disclosed to the parties. As such, Cuba, Honduras, India, Jamaica, Malaysia, Pak-
istan, Sri Lanka, Tanzania and Zimbabwe have proposed that any input by the Secre-
tariat to a panel should be disclosed to the parties in a case. They propose, in particu-

lar, that the following sentence be inserted as the third sentence of Paragraph 10 of
Appendix 3 of the DSU:

Any document, notes, information, etc., other than case summaries, submitted by the
Secretariat to the panel shall be provided promptly to the parties to the dispute, whose
views on such documents, notes, information, etc., shall be taken into consideration by

the panel.??

This relatively straightforward proposal is certainly in the interest of all WTO
Members, and as such is likely to be adopted.

4 Appellate Body Issues

There are two, relatively straightforward, issues that have arisen in relation to reform
of the Appellate Body. These are a proposal to increase the number of Appellate Body
members, and a proposal to fix the term of membership of Appellate Body members to
six years. The first of these proposals would ensure that the delays in appeal proceed-
ings that have occurred in a number of cases could be avoided;® while a fixed term of
membership would ensure that Appellate Body members are not dependent on
renewal by WTO Member States after only four years of being in office — the implica-
tion seeming to be that this guarantees beyond doubt the independence of the Appel-
late Body in all cases. This proposal was supported by a number of WTO Members,
including India, European Communities, Dominican Republic, Egypt, Cuba,
Honduras, Jamaica, Malaysia, Pakistan, Sri Lanka, Tanzania and Zimbabwe.? One of
the proposals — all of them in substance being the same — is that Article 17.2 be
amended to read as follows:

The DSB shall appoint persons to serve on the Appellate Body for a six-year term which
shall be non-renewable.

The only difficulty with this proposal is that six years may be too short a term, espe-
cially since the term is non-renewable. It would be far better for the Appellate Body as
an institution — and for the cogency and coherence of its jurisprudence — were the term
to be for the longer period of, say, eight years. This would attenuate the loss of know-
ledge and experience that always occurs with changes in membership, and eight years
is in any case the present maximum term that an Appellate Body member can serve —
two four-year terms — according to Article 17.2.
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5 Issues Common to Both Panel and Appellate Body Decisions

There are a number of issues that are controvetsial from the perspective of DCMs that
are common to both panel and Appellate Body decisions and that have been raised in
the DSU reform proposals. These include the proposals to regulate amicus curiae sub-
missions, the effect of decisions on DCMs and LDCMs and the evolution of WTO law

in favour of development.

The Regulation of Amicus Curiae Submissions

The EC and the USA separately make the proposal that it may be useful to provide a
framework — including the preconditions — for the submission of amicus curiae briefs to
panels and the Appellate Body. The EC, for example, states that such briefs should be
directly relevant to the factual and legal issues under consideration by the panel, or the
legal issues raised in the appeal, and that the acceptance of such briefs should not lead
to a delay in the proceedings or create substantial additional burden for DCMs.*

A number of DCMs, led by India, vigorously opposed the concept of amicus curiae
briefs as part of the WTO DSS. It has been thought necessary to reproduce verbatim
sections of the exchange on this issue in order to illustrate the extent to which DCMs
consider this issue important. India, in response to the EC proposal, formally asked the
question: ‘Would the EC agree that if amicus curiae briefs are permitted then the pres-
ent disadvantages suffered by developing-country Members in international trade
would get further accentuated as very few entities in the developing countries would
be in a position to make amicus curiae submissions, while on the other hand, develop-
ing-country Members would have to assume the added burden of defending them-
selves against any arguments which such submissions might contain?' The EC
responded to this in the following terms: ‘“The EC's proposal expressly stresses that the
acceptance of amicus briefs should not create substantial additional burdens for the
developing Members. While it is true that some entities with the capacities to make
amicus curiae submissions may at present exist more in developed countries than in
developing ones, this does not mean that such entities will always take positions in
favour of the interests of developed countries. Indeed, recent experience shows the
opposite: on various issues (e.g. access to medicines), non-governmental organisations
in developed countries have frequently taken positions radically different from those
adopted by their governments.”? This statement reflects a perception among DCMs
that NGOs who wish to submit amicus curiae briefs in cases will generally support the
position of the DACMs where they are often headquartered.’®> However, this is ques-
tionable, not least because many of the NGOs in question consider that they are oper-
ating to serve the interests of those in developing countries.

However the substantive debate — and the concern of DCMs ~ is not so much
about NGOs as about private corporations and industry bodies being able to use amicus
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curiae briefs to support a Member’s case where it has implications for a large corpora-
tion or an industry. This concern is revealed in the following additional statement
made by the Indian government which argued that ‘[t]he proposal of the EC regarding
submission and consideration of amicus curiae briefs amounts to changing the inter-
governmental character of the WTO. For one, ultimate compliance is to be done by
governments, not by others. Furthermore, governmental position in disputes is arrived
at after consultations with all domestic stakeholders. If governments know that their
non-governmental agencies have a further chance to influence the dispute settlement
mechanism, then they would pay less attention to finalising their positions and even
worse, there may be implications for compliance by the governments themselves.”*
An almost identical concern was expressed by Cuba, Honduras, India, Jamaica,
Malaysia, Pakistan, Sri Lanka, Tanzania and Zimbabwe in a joint proposal that argues
against the submission of amicus briefs, contending that it would undermine the inter-
governmental character of the WTO and that it would add to the obligations on
Member governments participating in DSU proceedings, making it particularly bur-
densome to DCMs having regard to the prescribed time limits involved.* As such,
India, Cuba, Dominican Republic, Egypt, Honduras, Jamaica and Malaysia propose
that the following footnote be added to Article 13 of the DSU in an attempt to limit
considerably the acceptance of amicus briefs by a panel:

‘Seek’ shall mean any information and technical advice that is sought or asked for, or
demanded or requested by a panel. A panel shall not accept unsolicited information.

Moreover, the same group of Members propose the following footnote to Article 17.6
of the DSU in order to exclude amicus briefs being submitted to the Appellate Body:

The Appellate Body shall neither seek nor accept information from anyone other
than the parties and third parties to a dispute.’’

The EC and USA, in response to this opposition, seem to have withdrawn their pro-
posals on this issue. All that remains is the statement by the USA that it ‘notes with
interest the procedures proposed by the European Communities for handling amicus
curiae submissions (TN/DS/W/1) and looks forward to working with the European
Communities and other Members on this issue. The United States does not believe that
an amendment to the Dispute Settlement Understanding is necessary for this purpose’.®
Rather surprisingly, in the light of this history, Jordan in a later proposal supported the
regulation of the submission of amicus briefs and went on to propose the establishment
of a fund that would remit all costs and expenses that may be incurred by DCMs or
LDCMs in reviewing, analysing and responding to issues raised in an unsolicited
amicus curiae brief in a dispute before the panel or the Appellate Body.*® The chances
of this proposal being adopted are very low indeed based on the more general opposi-
tion of DCMs and the dropping by the USA and EC of their proposals in this area.
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The Effect of Decisions on DCMs and LDCMs

The DSU contains a number of provisions on special and differential treatment that
are to supposed to confer advantages on DCMs. It is well known, however, that these
provisions have been largely ineffective in practice. In an attempt to provide more
practical import to these SDT provisions, a number of DCMs have made proposals to
bolster the substance of these provisions — in particular Articles 4.10, 7, 12.11 and 22
of the DSU.

Article 4.10 provides that ‘During consultations Members should give special
attention to the particular problems and interests of developing country Members'.
India, Cuba, Dominican Republic, Egypt, Honduras, Jamaica and Malaysia propose
that the word ‘should’ in Article 4.10 be replaced with the word ‘shall’ to require
Members in consultations to take account of the particular problems and interests of
DCMs; moreover, they propose that the phrase ‘give special attention’ be defined in
such a way that the proposed amended Article 4.10 would read as follows:

Article 4.10.

During consultations Members shall give special attention to developing country

Members’ particular problems and interests in the following manner:

(a) if the complaining party is a developed country Member and if it decides to seek
establishment of a panel, it shall explain in the request for establishment of panel as
well as in its submissions to panel and the Appellate Body as to how it had taken into
account or paid special attention to the particular problems and interests of the
developing country Member concerned;

(b) if the developed country Member is a defending party, it shall explain in its submis-
sions to the panel as to how it had taken into account or paid special attention to the
particular problems and interests of the developing country Member concerned;

(c) the panel, while adjudicating the matter referred to it, shall make a ruling on this
issue.®

The LDCMs have not, to date, used the DSS to resolve a trade dispute. The reason for
this, according to them, is due to the structural and other difficulties the system poses
for them.*! As such, the LDCM Group propose that Article 4.10 should be amended to

read as follows:

10. During consultation Members should give special attention to the particular
problems and interests of developing country Members, especially those of least-
developed country Members.

The LDCM s state that the severe resource constraints they are under require them to
be treated differently even from other DCMs. For example, their severe resource con-
straints mean that they are unable usually to carry out consultations with other Mem-
bers in Geneva, and as such due consideration should be given to the possibility of
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holding such consultations and other meetings in the capitals of LDCMs.#* Haiti
makes the very useful specific proposal in this context that Article 4.10 be amended to
read as follows:

10. During consultations Members shall take into account the particular problems and
interests of developing country Members especially those of least developed country
Members. Possibilities of holding consultations in the capitals of least developed country
Members shall always be explored and a joint note to this effect made, which shall be
considered in the event of the request for a panel and any proceedings.*

Although this proposal is useful and may even be adopted due to the importance that
all Members place on being seen to try and involve LDCMs even in dispute settle-
ment, the impact of such a change is not likely to be important in practice. Requiring
consultations to take place at a location convenient to the LDCM is certainly helpful,
but it is unlikely to change the reality that these countries will not in general be able
to afford to participate in WTO cases. It is for this reason that the establishment of a
fund, considered below in Section 6, to assist participation by LDCM:s in the DSS is of
particular importance.

One of the most far-reaching — but potentially effective — proposals made by DCMs
concerns Article 7. This provision sets out the terms of reference of a panel in a case
unless the parties to a dispute agree otherwise. The African Group proposes that
Article 7 should be amended by adding paragraphs 4 and 5 as follows:

4. Where a developing or least developed country Member is a party to any dispute
under this Understanding, the panels, in consultation with relevant development institu-
tions where necessary, shall consider and make specific findings on the development
implications of the issues raised in the dispute and shall specifically consider any adverse
impact that findings may have on the social and economic welfare of the developing or
least developed country Member. The DSB shall fully take those findings into account in
making its recommendations and rulings.

5. This Understanding is an important mechanism for achieving the development objec-
tives of the WTO Agreement. Accordingly, the findings of the panels and the Appellate
Body, and the recommendations and rulings of the DSB shall fully take into account the
development needs of developing and least developed country Members. The General
Council shall review this Understanding every five years in order to consider and adopt
appropriate improvements to ensure the achievement of the development objectives of the
WTO Agreement.*

These proposals would, if adopted, contribute considerably to the injection of the
development agenda into the WTO DSS. It is largely for this reason that they are
likely to be resisted by a number of states. The proposals are closely linked to the other
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proposal in this area made by DCMs, that Article 22 of the DSU should include a rule
that requires the DSB — before adopting panel and Appellate Body findings and rec-
ommendations and before authorising the suspension of concessions — to fully take
into account reports to be prepared by relevant international organisations such as
UNCTAD and the United Nations Development Programme (UNDP) on the devel-
opment implication of the implementation of the findings and recommendations.®
The objective of this proposal, according to its sponsors, is to ensure that the adoption
and authorisation is done on appropriate terms and conditions that will ensure the
promotion of the development prospects of DCMs.# It should be said that the likeli-
hood of these ambitious proposals being adopted is not promising. In addition to resist-
ance from WTO Members on an individual basis, the approach also raises an institu-
tional problem. It does not seem likely that the DSB will agree in effect to follow the
decision of separate international organisations such as UNCTAD and the UNDP.

The considerably more useful proposal made by LDCMs is that panel reports
should explicitly indicate the form in which account has been taken of the relevant
provisions on differential and more favourable treatment for DCMs and LDCMs con-
tained in the covered agreements.#’ Moreover, the additional useful proposal is made
that the phrase ‘which have been raised by the developing country Member in the
course of the dispute settlement proceedings’ should be deleted from Article 12.11,%
since the current requirement in Article 12.11 that the DCM needs to highlight any
provisions on differential and more favourable treatment in the course of the dispute
settlement procedures place an unnecessary additional legal burden on them and falls
foul of the legal principle that the judge or court is supposed to know the law. This
approach is taken further in Haiti’s proposal that Article 12.11 should be amended to
read as follows:

11. Where one or more of the parties is a developing or least developed country Member,
the panel’s report shall explicitly take into account the provisions on differential and more
favourable treatment for developing or least developed country Members that form part
of the covered agreements.®

This proposal is reasonable since the panel or Appellate Body is already vested in a
case with the authority to invoke all applicable legal principles, and it is also useful
from the perspective of DCMs since it will encourage panels and the Appellate Body
to develop a body of rules on how they should apply the SDT provisions. As such, these
would seem to be proposals that all DCMs should usefully support.

The Evolution of the Law in Favour of Development

Some commentators identify particular decisions of the dispute settlement bodies —
the panels or the Appellate Body — as taking interpretative stances which run counter
to the interests of DCMs. For example, Bhagirath Lal Das (the former Indian Ambas-
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sador and Permanent Representative to GATT) identifies cases which in his view give
emphasis to DACMs environmental policies over DCMs trade interests (e.g. the
Shrimp-Turtle case).”® A strong emphasis on environmental protection measures, on
this analysis, poses difficulties for DCMs as they are ill-equipped to comply with oner-
ous environmental protection requirements.’! As a reflection of this view, LDCMs
argue for the need for dissenting opinions in panel reports. This is necessary, the
LDCMs argue, in part to enhance the evolution of a ‘development-friendly jurispru-
dence’ by avoiding the ‘excessively sanitised concern with legalisms’ that the panels
and the Appellate Body have displayed, ‘often to the detriment of the evolution of a
development-friendly jurisprudence’.’> The LDCMs contend that dissenting judg-
ments should be allowed in the DSS through a rule that the members of the panel or
Appellate Body should each deliver a judgment and the final decision be taken on the
basis of a majority as, for example, is the practice adopted by the International Court
of Justice (ICJ) and certain national court systems.

There is, however, a flawed logic in this approach. WTO panels and the Appellate
Body are very different from that of the International Court of Justice and national
court systems for two main reasons: First, the ICJ] and national courts are clearly judi-
cial organs per se and have the accompanying authority that goes with this status. This
means that their decisions are complied with to a very considerable degree. Panels and
the Appellate Body are purposely not called courts, and a process of majority decision-
making may detract from the authority of a decision in a case leading to problems of
implementation by a losing party. Second, the number of members of the panels and
the Appellate Body are very considerably less than, for example, the International
Court, which is composed of 15 judges.”> This means that when IC] judges give dis-
senting opinions there are often still a large number of judges who will align them-
selves with the majority opinion of the court, thus conferring a large degree of author-
ity on the court’s decision. This would be notably lacking in the case of the much
smaller panels and Appellate Body.

6 Improving the Ability of DCMs to Use the DSS

DCM Resource Constraints

One of the most problematic issues for DCMs who seek to use the DSS is that of
resource constraints. DCMs not only face considerable financial constraints in being
able to utilise the DSS, but are also severely hampered by the lack of adequate numbers
of trained officers or access to legal advisors with experience in WTO law and the dis-
pute settlement process in particular. Moreover, the length of dispute settlement pro-
ceedings — lasting from initiation, through consultation, panel proceedings, appellate
proceedings and any subsequent arbitration, so that the proceedings can last for years
— also adds to the drain on resources. This serves as a significant disincentive to the

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

121



initiation of proceedings under the DSU. Obviously, there is an equal drain on
resources when DCMs find themselves on the respondent’s side to a complaint. There
are, however, a number of proposals that, if adopted, might attenuate these difficulties.

Establishment of a Fund to Assist DCMs
The African Group emphasised that the DSU is complicated and overly expensive,
and that they need supplementary resources and means to be provided to develop both
the institutional and human capacity for using the DSS. They argue that this is not
adequately covered by technical assistance programmes,** and that financial assistance
is necessary. Examples of how this could be done include specific measures such as the
establishment of a permanent standing fund that receives contributions from Member
contributions or otherwise within the framework of the Doha Development Agenda
Global Trust Fund.”® They also state that the WTO Advisory Law Centre is not a
panacea for all institutional and human capacity constraints of developing countries,
since its terms of reference are equivocal in certain instances and it does not cover all
developing countries.’® To these reasons may be added two further difficulties that
would arise if the Advisory Centre for WTO Law were seen as a solution to the
problems that DCMs face in participating effectively in the DSS.>” The first is one of
legal resources. It is envisaged that the centre will have only five lawyers to work, pos-
sibly simultaneously, on a number of cases. This level of staffing will mean that the
centre will have to choose carefully the cases that it can take from start to finish, and
there will obviously be a need for sub-contracting of its work to qualified law firms that
have the litigation expertise and support necessary for such cases. This may involve
additional expenses for the developing country in question. The second, more princi-
pled, issue is that of being able to represent fully the interests of a developing country
in a particular case. The establishment of an independent WTO Advisory Centre,
which can act objectively in the interests of its DCM clients is obviously a more satis-
factory solution than relaxing the obligations of impartiality of the WTO Secretariat
in any way. However, it is still arguably not the best solution from the perspective of
DCMs, since even the staff of the Advisory Centre owe an institutional loyalty to the
centre itself which is an international organisation with its own organisational
interest. This might mean that directions from the Advisory Centre’s decision-making
organs could be issued to the centre’s staff which hampered them in advising on the
optimal way to prepare the substance of a complaint in order to gain a favourable out-
come for a developing country.

Because of these difficulties with the present system, the African Group proposal to
establish a fund for dispute settlement is very much warranted. The African Group
proposes that a new Article 28 be introduced in the following terms:
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Article 28
WTO Fund on Dispute Settlement

1. There shall be a fund on dispute settlement to facilitate the effective utilisation by
developing and least developed country Members of this Understanding in the settlement
of disputes arising from the covered agreements.

2. The fund established under paragraph 1 of this Article shall be financed from the reg-
ular WTO budget. However, to ensure its adequacy, the fund may additionally be
funded from extra-budgetary sources, which may include voluntary contributions from
Members.

3. The General Council shall annually review the adequacy and utilization of the fund
with a view to improving its effectiveness and in this regard may adopt appropriate meas-
ures and amendments to this Understanding.’®

This proposal, while worthwhile, may take time to build up sufficient resources to
allow DCMs to participate effectively in the DSS.* In the light of this, the next pro-
posal is very much worth pursuing since it gives DCMs the ability to organise their
own legal representation in strong cases and would mean that they would not have to
rely on contributions from other states.

The Awarding of Costs in Favour of DCMs

Cuba, Honduras, India, Indonesia, Malaysia, Pakistan, Sri Lanka, Tanzania and Zim-
babwe put forward the joint proposal that panels and the Appellate Body should be
able to award costs against a DACM either where it has been found in violation of its
WTO obligations in relation to a DCM or where a DACM has failed to prove its claim
against a DCM in a dispute brought by it before a panel or the Appellate Body. The
proposal of these states is that a provision to this effect be included in the working
procedures of the panels in Appendix 3 of the DSU and of the Appellate Body.° This
approach of payment of costs for DCMs is also supported by, for example, Jamaica
which suggests that it would enable a DCM with a strong case to pursue dispute settle-
ment proceedings against a DACM where this would otherwise not be possible because
of the burden of legal costs.®!

The Adequacy of DSU Remedies for DCMs

The ‘remedies’ provided by the DSS often offer ineffective outcomes for DCMs.52 One
of the difficulties with the remedies offered by the DSS is that they have traditionally
been viewed as being prospective. This has had the consequence for all WTO Mem-
bers that, for example, any anti-dumping duties or countervailing duties paid as a
consequence of an unlawful measure imposed by another Member are not recoverable.
The lack of an effective remedy in such cases has hit DCMs particularly hard, since
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they are very often the target of exactly such duties. It was thus not surprising that a
DCM, Mexico, proposed that the notion of retroactivity be introduced into WTO dis-
pute settlement proceedings, at least to some extent. Such a reform also has the more
general advantage that it removes any incentive for a Member to artificially delay
negotiations or other dispute settlement proceedings. There are three alternatives put
forward from which date the determination of nullification or impairment can be
calculated if a measure is found to be in violation of a covered Agreement. These are:
(1) the date of imposition of the measure; (2) the date of the request for consultations;
or (3) the date of establishment of the panel.® As such, Mexico proposed the follow-
ing amendment to Article 22.7:

7. The arbitrator acting pursuant to paragraph 6 shall not examine the nature of
the concessions or other obligations to be suspended but shall determine whether
the level of such suspension is equivalent to the level of nullification or impait-
ment, measuring such nullification or impairment from the date of [imposition of the
measure] OR [request for consultations] OR [establishment of the panel]. If actions have
been authorized under Articles 12.6 bis and 12.6 ter, the trade impact of such actions
shall be accounted for in the calculation of the nullification or impairment. The arbitra-
tor may also determine if the proposed suspension of concessions or other obliga-
tions is allowed under the covered agreement. The parties shall accept the arbi-
trator’s decision as final and the parties concerned shall not seek a second arbitra-
tion. However, if the level of nullification or impairment has changed, in order to con-
form to this change, parties may request the DSB to modify its authorization or a new
arbitration may be sought. The DSB shall be informed promptly of the decision of
the arbitrator or the determination pursuant to Articles 15 or 17 and shall upon
request, grant authorization to suspend concessions or other obligations where the
request is consistent with the decision of the arbitrator or the determination pursuant
to Articles 15 or 17, unless the DSB decides by consensus to reject the request.%

This is one of the most important reform proposals that DCMs should push for in the
negotiations for the reasons outlined above. An alternative proposal may be one that
only allows the award of retroactive damages in the case of a DCM, although in prac-
tice such a proposal would be likely to be strongly resisted by other Members.

Measures to Ensure Compliance

DSU mechanisms to ensure compliance by states with a decision of a panel or the
Appellate Body are often illusory in the case of DCMs. Article 22 of the DSU envis-
ages temporary compensation or counter-measures as the mechanism that is used to
pressure a state to bring its measures into compliance with a finding of inconsistency
by a panel or Appellate Body. If requested, the Member in violation must enter into
negotiations with the complainant party with a view to developing mutually accept-
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able compensation. If there is no agreement as to compensation (which is voluntary),
the complainant party may request authorisation from the DSB to suspend conces-
sions or other obligations to the other non-compliant Member. The DSB shall grant
authorisation to suspend concessions or other obligations unless it decides by consen-
sus not to do so.

If DCMs cannot negotiate compensation, then they may have very limited mean-
ingful measures open to them. A DCM often cannot in practice impose trade countet-
measures against powerful DdACMs’ interests since these would probably damage the
DCM'’s own economic interests®® and it is unlikely to have trade sectors open to it in
which it will be meaningful to impose retaliatory measures (even where such measures
are imposed they are unlikely to have a high impact on the target market). The
imposition of high tariffs on imports from DCMs is impractical because the levels of
imports from DCMs are unlikely to be high in volume and it will often be difficult to
suspend concessions to a level which will be ‘equivalent to the level of nullification or
impairment’. Conversely, if a developing country is, as a respondent to dispute settle-
ment proceedings, found to be in default, it does not in practice have the range of
options in response that are open to DdCMs — the payment of compensation will not
be a realistic option. This leaves DCMs open to suspension of concessions that will
prove very harmful to their economies. As such, the issue of compliance for DCMs is
one fraught with difficulties and in need of urgent reform. There are, in particular, four
areas that need consideration: the time frame available for implementation by DCMs
of a panel or Appellate Body decision; giving DCMs the choice of sectors in which
trade counter-measures can be taken; the necessity for collective counter-measures;
and the necessity for financial compensation in cases involving DCMs.

Time Frame for DCMs

Due to the resource-constraint difficulties often faced by DCMs in implementing
panel and Appellate Body decisions, a number of DCMs have proposed that Article 21
— the DSU provision relating to surveillance of implementation of DSB rulings —
should stipulate what constitutes a ‘reasonable period of time’ for DCMs to comply
with a DSB ruling. At present, Article 21.2 is intended to provide DCMs with special
treatment, but its vague terms have meant that it is largely redundant in practice:
‘Particular attention should be paid to matters affecting the interests of developing
country Members with respect to measures which have been subject to dispute settle-
ment’. India, Cuba, Dominican Republic, Egypt, Honduras, Jamaica and Malaysia
have therefore proposed the following changes:

Article 21.2

Notwithstanding anything contained in this Article, particular attention shall be paid
to matters affecting the interests of developing country Members with respect to
measures which have been subject to dispute settlement in the following manner:
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(a) if the party complained against is a developing country Member and the complaining
party, a developed country Member,
(i) the reasonable period of time under paragraph 3 of this Article below should nor-
mally not be less than 15 months. If the measure at issue requires change of statutory
provisions or change of long held practice/policy, the reasonable period of time should
be at least two years. The arbitrator under paragraph 3 (c) of this Article may indi-
cate, where the situation warrants, the requirement of a reasonable period of time
beyond two years;
(ii) the complaining party should request consultations with the party concerned
prior to seeking recourse to the proceedings under the terms of paragraph 5 of this
Article. The time for completion of such proceedings should be increased from 90
days to 120 days. The panel should give consideration as may normally be given to
the particular situation of developing country Members.
(iii) Filing of status report under the terms of paragraph 6 of this Article should be in
alternative meetings rather than in every regular meeting of the DSB.

(c) if the complaint is by a developing country Member against a developed country
Member: reasonable period of time under the terms of paragraph 3 below should not
exceed 15 months. Existing 90 days time limit for proceedings in accordance with para-
graph 5 of this Article should be observed strictly. In case of delay the developed country
Member concerned should offer mutually acceptable compensation for continuing trade
loss to the developing country complainant.%

These proposals would assist DCMs considerably in being able to implement DSB
rulings in a manner that does not adversely affect their development situation while
also allowing them to comply fully with their obligations under the covered agree-
ments. The proposals are likely to encounter resistance from other Members who may
argue that a 15 to 24-month minimum time period — depending on the domestic meas-
ure to be changed — is excessive and that this would compromise the binding nature
and effectiveness of the WTO Agreements. Using this, as well as other arguments,
opposing states may try and press for a reduced minimum period of implementation.
The basis for such an argument does not, however, stand up to scrutiny. It is well-
known that even DdCMs have taken long periods of time to implement DSB rulings
(e.g. the EC in Bananas cases), and the special position of DCMs would seem to justify
granting them the proposed treatment.

Allowing DCMs to Choose the Sectors in which they can Suspend Concessions

A number of DCMs have proposed that in order to secure effective compliance from a
defaulting Member, DCM:s should be permitted to seek authorisation for suspending
concessions and other obligations in sectors of their choice.®” They should not, in
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particular, be required to go through the process of proving that: (1) it was not ‘practi-
cable or effective’ to suspend concessions in the same sector or agreement where the
violation was found;®® and (2) that the ‘circumstances are serious enough’ to seek sus-
pension of concessions under the agreement other than those in which the violation
was found to exist.® Discharging this burden of proof is difficult, as Ecuador found in

the Bananas dispute.”® Accordingly, DCMs have suggested the insertion of a new
Article 22.3 bis that provides as follows:

Notwithstanding the principles and procedures contained in paragraph 3, in a
dispute involving a developing country Member as complaining party and a
developed country Member as a party complained against, the complaining party
shall have the right to seek authorization for suspension of concessions or other
obligations with respect to any or all sectors under any covered agreements, if the
party complained against fails to bring its measures into compliance with the rul-
ings and recommendations of the DSB or a covered agreement.”!

The adoption of such a provision would enable DCMs at least to begin to try to use the
mechanisms for compliance that the DSU provides. Due, however, to the relatively
low levels of trade of a large number of DCMs there is still arguably a need for further
reforms to be adopted in this area of compliance.

Collective Counter-measures

A number of DCMs consider that in order for the suspension of concessions to operate
effectively as a means of encouraging compliance by a Member in breach of WTO
obligations owed to a DCM, it is necessary for all WTO Members to be authorised to
suspend collectively concessions to a non-compliant Member.” This proposal in rela-
tion to DCMs should, it is argued, be adopted notwithstanding the requirement that
the suspension of concessions is to be based on the equivalent level of nullification and
impairment of benefits.” Thus Haiti, for example,™ proposes that Article 22.6 should
be amended by renaming the current provision as paragraph (a) and adding, inter alia,
the following paragraph (b):

(b) Where the case is one brought by a least developed country Member against a devel-
oped country Member and the situation described in paragraph 2 occurs, and in order to
promote the timely and effective implementation of recommendations and rulings made
in favour of least developed country Members, the DSB, upon request, shall grant
authorization to all Members to suspend concessions or other obligations within 30 days
unless the DSB decides by consensus to reject the request. The following principles and
procedures shall apply to such a request.

(i) Before making such a request, the least developed country Member shall refer the

matter to arbitration for determination of the level of nullification and impairment,
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which shall be done taking into account the legitimate expectations of the least devel-
oped country Member. The arbitration shall further take into account any impedi-
ment to the attainment of the development objectives of the WTO Agreement and as
further elaborated upon by the least developed country Member concerned.

(ii) The arbitration shall consider whether suspension of concessions or other obliga-
tions in other sectors by the least developed country Member would be appropriate to
effectively encourage the withdrawal of the measure found to be inconsistent with a
covered Agreement, taking into account possible adverse effects on that least devel-
oped country Member.

(iii) Where the DSB grants authorization to all Members to suspend concessions or
other obligations, the level of suspension for each Member shall be an appropriate
percentage of the nullification and impairment determined under arbitration. In a
case brought by a least developed country Member, the level of suspension for each
Member shall be the level determined under arbitration to have been suffered by the
least developed country Member.”

This approach is important both as a matter of principle and of practice. As a matter of
principle it demonstrates that all WTO Members are concerned about ensuring that
DCMs can also benefit from the WTO Agreements, and as a matter of practice the
utilisation of the economic power of WTO Members to assist DCMs may enhance
compliance with DSB rulings in cases involving DCMs. Whether, however, this leads
to DACMs imposing counter-measures on behalf of DCMs remains to be seen. Employ-
ing a realistic approach, it seems unlikely that DdACMs will jeopardise their own trade
interests on behalf of a DCM to enforce a decision against another DdACM. None-
theless, the facility of being able to do so may prove important since there may be cases
where a DACM decides to take such action, whether it is motivated by systemic or
other interests.

The most attractive proposal, however, in this area is for DCM:s to receive mone-
tary compensation for the duration of non-compliance.

Compensation Issues

A more general difficulty with retaliation measures as a method of inducing compli-
ance is that, as the government of Ecuador points out, such measures are not likely to
be effective in the case of large developed economies. The government of Ecuador
points to the example of the Bananas dispute where, despite the withdrawal of conces-
sions, the EC took a further 30 months to comply with the ruling after the expiry of the
reasonable period of 15 months established by the DSB, and easily withstood 27
months of retaliatory measures.™ It is for this reason that, among others, the govern-
ment of Ecuador proposes the strengthening of the system of compensation. Ecuador
suggests that the level of compensation should be consensual but that it should be
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based on a determination by the panel of the level of nullification and impairment
caused to the complaining party,” and that in terms of the type of compensation this
could be made up of a package of trade benefits or any other form of compensation that
does not affect other Members under the agreements concerned.” This system of com-
pensation still, however, suffers from the failings of the present system — set out above
— as far as DCMs are concerned.” A more useful proposal put forward by Ecuador is to
make compensation compulsory so that it would become a sanction imposed by the
multilateral system on Members that fail to comply with their obligations in relation
to DCMs. The specific proposal is that the DSB, when adopting the report of the panel
responsible for verifying compliance, could decide that the Member concerned must
obligatorily compensate the complaining party; and in this case the non-compliant
Member must submit a compensation package to the next DSB meeting for its
approval. This proposal has some merit, especially in the case of DCMs where the
threat of retaliation is ineffective as a mechanism for ensuring compliance with a
Member’s WTO obligations. However, it would be important to ensure that this meas-
ure would not, of course, be available against DCMs, since in their case the present sys-
tem of the threat of retaliation is sufficient to ensure effective compliance with DSB
decisions.

The African Group does not, however, go as far as Ecuador, the LDCMs and Haiti
to propose that Article 21.8 requires monetary compensation when it states that the
provision should be amended by adding the following sentence:

Further, if the case is one brought by a developing country Member against a developed
country member, the DSB may recommend monetary and other appropriate compensa-
tion taking into account the injury suffered. The quantification of injury and compensa-
tion shall be computed as from the date of the adoption of the measure found to be incon-
sistent with covered agreements until the date of its withdrawal .%°

This kind of proposal by DCMs may attract support, since the EC has itself proposed
making trade compensation a more realistic alternative to the suspension of conces-
sions or other WTO obligations in order to implement a DSB ruling.8! The EC points
out ‘that trade compensation is currently not a realistic option before the application
of trade sanctions’,% since the very structure of the DSU is such that Members are first
required to request suspension of concessions. Article 22 only gives 20 days after the
end of the reasonable period of time to conclude negotiations of compensation, and,
more importantly, it is only in requesting the suspension of concessions and in trigger-
ing an Article 22.6 arbitration that the parties will know the level of nullification and
impairment, i.e. the main element for the negotiation of compensation can only be
obtained in requesting the authorization to apply sanctions. The EC suggests that this
element of the DSU should be changed by allowing the complainant party to obtain
an independent decision from a WTO arbitrator about the level of nullification and
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impairment before the request for suspension of concessions is submitted.8> DCMs
could usefully support such a proposal, in return for which they could seek support for
the above proposals relating to special treatment in relation to compensation. In any
case, making compensation a more available mechanism can only benefit DCMs as
opposed to their having to rely on the impractical mechanism of retaliatory measures.

7 Third Parties

Dispensing with the ‘Special Interest’ Requirement

Atticle 10 of the DSU and the Working Procedures, contained in Appendix 3 of the
DSU, determine the status and participation of third parties in dispute settlement pro-
ceedings. Normally, third parties which possess a ‘substantial interest’ have ‘the oppor-
tunity to be heard by the panel and to make written submissions to the panel’ which,
in turn, are given to the complainant and respondent and are reflected in the final
panel report. Paragraph 6 of Appendix 3 provides that third parties shall be invited ‘to
present their views during a session of the first substantive meeting of the panel set
aside for that purpose. All such third parties may be present during the entirety of this
session.” The rights of third parties do not as such extend to being able to be present at
meetings of the panel with the parties.® They simply ‘receive the submissions of the
parties to the dispute to the first meeting of the panel’. The panel in EC-Bananas II1%
departed from the usual practice under Article 10. The panel’s approach in this case is
usefully summarised by Footer:

It [the panel] ruled that, after consulting with the parties, it had decided, contrary to
usual practice under Article 10 of the DSU, to admit members of governments of third
parties ‘to observe the second substantive meeting of the panel with the parties’, i.e. with
the complainants and respondent present. It also afforded them the right to make a brief
statement ‘at a suitable moment during the second meeting’ but cautioned them that they
were not expected to submit additional written material beyond responses to questions,
posed at the first meeting. The panel based its decision on a number of factors, including
the large economic effect of the disputed EC banana regime on certain third parties, the
fact that certain third parties derived rights from a non-WTO international treaty
between them and the respondent and that broader third-party rights had been granted in
the previous two banana disputes. However, the limits of this ‘enhanced status’ were
reached when the panel refused to entertain the grant of further participatory rights to
third parties, following the second substantive meeting of the panel with the parties,
including their involvement in the interim review process. Thus, certain DCM:s (in casu
the ACP third parties) did achieve a limited extension of their third-party rights, leading
to greater involvement in the panel proceedings. However, the panel took the trouble to
point out that they ‘enjoyed broader participatory rights than are granted to third parties
under the DSU .8
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In the light of this experience, the African Group proposes that Article 10 should
be amended by adding the following to paragraph 2:

For purposes of developing and least developed country Members, the term ‘substantial
interest’ shall be interpreted to include, any amount of international trade; trade impact
on major domestic macroeconomic indicators such as employment, national income,
and foreign exchange reserves; the gaining of expertise in the procedural, substantive,
and systemic issues relating to this Understanding; and protecting long-term develop-
ment interests that an’y measures inconsistent with covered agreements and any findings,
recommendations and rulings could affect.5

The African Group also propose that Article 10 should be further amended by replac-
ing paragraph 3 with the following:

Third parties shall receive all the documentation relating to the dispute from the parties,
other third parties, and the panel without prejudice to the prowisions of paragraph 2 of
Article 18. Third parties, if they request, shall have a right to attend the proceedings and
to be availed the opportunity to put written and oral questions to the parties and other
third parties during the proceedings.®

The African Group proposes that DCMs should not be required to demonstrate a trade
or economic interest in a case as a precondition for admission as third parties, and that
DCMs may also be admitted as third parties at whatever stage a case may be. The
important objective of this proposal is to gain valuable legal expertise and experience
in utilising the DSS,¥ and as such it should be supported by DCMs.

Time Limits for Third Party Intervention

The EC contends that Article 10.2 should be amended so as to provide expressly that
the time frame for notifying a third party interest is 10 days.” This would clarify the
current situation that is based on ‘past practice’. This short time period is necessary
since the notification of third party interests is a prerequisite for the composition of
the panel (as panellists may not be nationals of third parties). DCMs should push for
considerable more time than a 10-day notification period, since, due to DCM resource
constraints, it will often take much longer than 10 days in order to analyse the issues in
the case and decide whether third party participation in the case is warranted.
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Notes

1 The EC, for example, notes in its Communication on DSU reform that 244 cases have been brought under the
DSU as at February 2002: ‘Communication from European Communities’, TN/DS/W/1, p. 1.

2 See also the related proposal made by India, Cuba, Dominican Republic, Egypt, Honduras, Jamaica and
Malaysia, who propose that Article 12.10 (which provides for the extension of time periods for dispute settlement
consultations relating to a measure taken by a DCM) be amended as follows:

‘Article 12.10 of the DSU

In the context of consultations involving a measure taken by a developing-country Member, the parties may
agree to extend the periods established in paragraphs 7 and 8 of Article 4. If, after the relevant period has elapsed, the
parties fail to agree that the consultations have concluded, the Chairman of the DSB shall, at the request of the developing
country Member concerned, decide to extend the relevant period for not less than 15 days, in cases of urgency as envisaged
in paragraph 8 of Article 4, and not less than 30 days in all other cases. In addition, in examining a complaint against a
developing-country Member, the panel shall allow sufficient time, not less than two additional weeks in normal circum-
stance, for the developing-country Member to prepare and presen its first written submission and one additional week
thereafter at each stage of written submission or presentation. The additional time taken above shall be added to the time-
frames envisaged in Article 20 and paragraph 4 of Article 21.” (‘Communication from India on behalf of Cuba,
Dominican Republic, Egypt, Honduras, Jamaica and Malaysia’, TN/DS/W/47, p.3.) (Please note that proposed
additions to the text of DSU provisions throughout this Chapter are consistently denoted by placing the added
text in italics.)

This proposal has a number of features that will, if adopted, prove of importance to DCMs. The first part of
the proposal gives guidance to the DSB Chair, upon being approached by either party, for extending the period at
least 15 or 30 days as the case may be in normal circumstances. In the case of exceptional circumstances, (the
expression used in Article 21.4), the Chair can exercise a discretion and give more time to the parties. The sec-
ond part of the proposal directs the panel to give extra time of at least two weeks for the first submission, one week
each for the second submission, first and second oral presentations and for interim submissions, if any. The third
part of the proposal seeks to extend the overall time-frames in dispute settlement proceedings involving a DCM
as a respondent.

3 Similarly, the government of Jordan proposes that after the first sentence in Article 5.1 that the following sen-
tence be added: ‘In disputes involving developing country or least developed country Members, such procedures
shall be mandatory’. (‘Communication from Jordan’, TN/DS/W/43, p.2.) Moreover, Jordan proposes in relation
to Article 4.4. that after the first sentence the following second sentence be inserted: ‘If one of the parties is a
developing or a least developed country Member, procedures for good offices, conciliation or mediation shall con-
tinue while the panel process proceeds unless both parties agree otherwise’. (‘Communication from Jordan’,
TN/DS/W/43, p. 2.)

4 ‘Communication from Haiti’, TN/DS/W/37, p.4.

5 See, for example, United States — Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/R,
panel Report, pp. 74-79.

6 ‘Communication from the European Communities’, TN/DS/W/1, p. 7.

7 ‘Communication from the European Communities’, TN/DS/W/1, p. 7.

8 The same type of issue arises in relation to bilateral compensation deals being agreed between parties to a case
which have no timetable for implementation and which are not offered to other Members whose rights and obli-
gations have also been nullified and impaired. The Australian government makes the point that if Members are
forced to initiate their own complaints to acquire compensation rights, when it has already been proven that the
Member concerned is in breach of its WTO obligations, this will place considerable pressure on the WTO dispute
settlement system and will lead to a waste of valuable resources. (‘Communication from Australia’, TN/DS/W/8,
p. 3. See also ‘Communication from Brazil’, TN/DS/W/45/Rev.1, pp. 1-3.) From the perspective of DCMs this
also has the consequence that unless they monitor all cases and initiate proceedings in relevant cases where they
do not automatically benefit from a bilateral compensation arrangement, then they will be excluded in effect
from the trade benefits that the WTO system is supposed to offer them. As such, the following proposed Aus-
tralian amendment to Article 22.2 should be supported:

‘Article 22

Compensation and the Suspension of Concessions

2. If the Member concerned fails to bring the measure found to be inconsistent with a covered agreement into
compliance therewith or otherwise comply with the recommendations and rulings within the reasonable period
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of time determined pursuant to paragraph 3 of Article 21, such Member shall, if so requested, enter into negotia-
tions within 10 days of such a request with any party having invoked the dispute settlement procedures, with a view
to developing mutually acceptable compensation. If any party having invoked these dispute settlement procedures and
the Member whose measure has been found to be inconsistent agree on acceptable compensation but such compensation is
not available to third parties to a dispute, the Member whose measure has been found to be inconsistent shall, on request,
agree to expedited arbitration under Article 25 to determine the right of a third party to compensation. If no satisfactory
compensation has been agreed within 20 days after the date of expiry of the reasonable period of time any party
having invoked the dispute settlement procedures may request authorization from the DSB to suspend the appli-
cation to the Member concerned of concessions or other obligations under the covered agreements.’ (‘Communi-
cation from Australia’, TN/DS/W/49, p. 4.)

9 There is an important potential MFN exemption that may, however, allow states not to offer a benefit as part
of a settlement to all WTO Member States. Under the General Agreement on Trade in Services, states have the
facility of being able to make one-off MFN exemptions, and such an exemption may allow a state — depending on
its terms — to offer another state a benefit in settlement of a dispute without having to extend it to all WTO
Members.

10 ‘Proposals on DSU by Cuba, Honduras, India, Jamaica, Malaysia, Pakistan, Sri Lanka, Tanzania and Zim-
babwe’, TN/DS/W/18, p. 2 and TN/DS/W/18/Add.1.

11 ‘Proposal by the African Group’, TN/DS/W/15, p. 2.

12 ‘Proposal by the African Group’, TN/DS/W/15, p. 3.

13 ‘Communication from Kenya on behalf of the African Group’, TN/DS/W/42, p. 1.

14 ‘Proposal by the African Group’, TN/DS/W/15, p.3. See, on this monetary compensation proposal, infra Sec-
tion 6(iii)(d).

15 ‘Communication from European Communities’, TN/DS/W/1, pp. 2-3.

16 The EC supports this argument by pointing out that in 1996 the average time for selection of panellists was 30
days, while in 2001 it had increased to 67 (‘The European Communities replies to India’s questions’, TN/DS/W/7,
30 May 2001, p. 2.)

17 ‘The European Communities replies to India’s questions’, TN/DS/W/7, 30 May 2001, p. 3.

18 ‘The European Communities replies to India’s questions’, TN/DS/W/7, 30 May 2001, p. 3.

19 ‘India’s Questions to the EC and its Member States on their Proposal relating to improvements of the DSU’,
TN/DS/W/5, 7 May 2002, p. 3.

20 ‘The European Communities replies to India’s questions’, TN/DS/W/7, 30 May 2001, p. 4.

21 ‘Proposal by the African Group’, TN/DS/W/15, p. 6.

22 ‘Communication from the European Communities', TN/DS/W/38, pp. 3—4.

23 ‘Communication from Canada’, TN/DS/W/41, pp.15-17.

24 ‘Proposal by the LDC Group’, TN/DS/W/17, p.2.

25 ‘Communication from Jordan’, TN/DS/W/53, p.3.

26 ‘Communication from Haiti’, TN/DS/W/37, pp. 1-2. Haiti also proposes that Article 8.10 should be further
amended by renaming the current provision as paragraph (a) — as amended — and adding the following paragraph
(b): ‘10.(b) When a dispute is between a least-developed country Member and a developing or developed country Mem-
ber, the panel shall include at least one panelist from a least-developed country Member and if the least-developed country
Member so requests, there shall be a second panellist from a least-developed country Member.” (‘Communication from
Haiti’, TN/DS/W/37, p. 2.)

27 ‘Communication from India on behalf of Cuba, Dominican Republic, Egypt, Honduras, Jamaica and
Malaysia’, TN/DS/W/47, p. 2. Jordan agrees with the substance of this proposal: ‘Communication from Jordan’,
TN/DS/W/43, p. 9.

28 ‘Communication from Thailand’, TN/DS/W/2, 20 March 2002.

29 ‘Communication from India on behalf of Cuba, Dominican Republic, Egypt, Honduras, Jamaica and
Malaysia’, TN/DS/W/47, p. 1; ‘Communication from Cuba, Honduras, India, Jamaica, Malaysia, Pakistan, Sri
Lanka, Tanzania and Zimbabwe’, TN/DS/W/18, p. 6 and TN/DS/W/18/Add.1; and ‘Communication from the
European Communities’, TN/DS/W/38, p. 5.

30 ‘Communication from the European Communities’, TN/DS/W/1, p. 7. The USA initially proposed that it
may be helpful to adopt guideline procedures for handling amicus curiae submissions to address procedural con-
cerns that have been raised by Members, panels, and the Appellate Body. (‘Contribution of the US to the
Improvement of the DSU of the WTO related to transparency’, TN/DS/W/13, p. 3.)

31 ‘India’s Questions to the EC and its Member States on their Proposal relating to improvements of the DSU’,
TN/DS/W/5, 7 May 2002, p. 5.
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32 ‘Contribution of the EC and its Member States to the Improvement of the WTO DSU’, 13 March 2002,
TN/DS/W/1,p. 7.

33 Similarly, the African Group states that the use of the expression ‘amicus curiae’ in the context of Article 13 is
inappropriate, since this Article is concerned with the right to seek information while amicus curiae refers to
‘friends of the court’ to whom a court may turn to request additional advice and guidance on issues of law and
interpretation and issues requiring expert knowledge. The African Group state that the ‘term is not ordinarily
used in reference to the adducing of factual evidence in support of a party’s case.’ (‘Proposal by the African
Group’, TN/DS/W/15, p. 5.)

34 ‘India’s Questions to the EC and its Member States on their Proposal relating to improvements of the DSU’,
TN/DS/W/5, 7 May 2002, p. 5.

35 ‘Proposals on DSU by Cuba, Honduras, India, Jamaica, Malaysia, Pakistan, Sri Lanka, Tanzania, and
Zimbabwe, TN/DS/W/18, p.4 and TN/DS/W/18/Add.1. See the similar proposal against amicus briefs made by
the Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu: ‘Communication from Separate Cus-
toms Territory of Taiwan, Penghu, Kinmen, and Matsu’, TN/DS/W/25, p. 1.

36 ‘Communication from India on behalf of Cuba, Dominican Republic, Egypt, Honduras, Jamaica and
Malaysia’, TN/DS/W/47, p. 1.

37 ‘Communication from India on behalf of Cuba, Dominican Republic, Egypt, Honduras, Jamaica and
Malaysia’, TN/DS/W/47, p. 2.

38 ‘Communication from the United States’, TN/DS/W/46, p. 3.

39 ‘Communication from Jordan’, TN/DS/W/53, p. 2.

40 ‘Communication from India on behalf of Cuba, Dominican Republic, Egypt, Honduras, Jamaica and
Malaysia’, TN/DS/W/47, p.3. See also the virtually identical following proposal: ‘Proposals on DSU by Cuba,
Honduras, India, Indonesia, Malaysia, Pakistan, Sri Lanka, Tanzania, and Zimbabwe', p. 3.

41 ‘Proposal by the LDC Group’, TN/DS/W/17, p. 1.

42 ‘Proposal by the LDC Group’, TN/DS/W/17, pp. 1-2.

43 ‘Communication from Haiti’, TN/DS/W/37, p. 1.

44 ‘Communication from Kenya on behalf of the Africa Group’, TN/DS/W/42, p. 2. Haiti makes an identical
proposal to that contained in paragraph 4 of the African Group proposal except that the Haitian proposal refers
generically to DCMs as including LDCMs: ‘Communication from Haiti’, TN/DS/W/37, p. 1.

45 ‘Proposal by the African Group’, TN/DS/W/15, p 4. A similar proposal is made by the LDC Group,
TN/DS/W/11, p. 4.

46 ‘Proposal by the African Group’, TN/DS/W/15, p. 4. A similar proposal is made by the LDC Group,
TN/DS/W/17, p. 4.
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53 Article 3(1) of the Statute of the International Court of Justice provides: ‘The Court shall consist of fifteen
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54 See an acknowledgment of this by the EC: ‘Communication from the EC: Developing Country Members and
the WTO Dispute Settlement Mechanism’, WT/GC/W/148, 24 February 1998.
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7

Transparency in Government Procurement

Peter Williams

1 Background

Government procurement policies can be used to provide protection for a significant
share of a country’s economy but have been effectively excluded from the scope of the
multilateral trade rules, including its basic national treatment and most favoured
nation provisions, first under the GATT! and then under the WTO.?

Efforts were made at a relatively early stage in the GATT’s existence to reduce bar-
riers to trade created by government procurement laws and practices as part of an effort
to reduce non-tariff measures in general. The results of these efforts were embodied in
a series of separate agreements, commonly referred to as the Tokyo Round Codes, one
of which was the GATT Government Procurement Agreement (GPA). This agree-
ment did not oblige its signatories to liberalise their government procurement across
the board, but only procurement by a negotiated list of entities. However, it attracted
fewer signatories than any of the other codes and all of these were either developed
countries or high-income developing countries.

Opposition to the incorporation of the GPA in WTO when it was created in 1994
was so great that it remains a plurilateral agreement outside the WTO’s single under-
taking.’

There are a number of different reasons for this opposition. Government procure-
ment practices provide one of the most effective and, under present multilateral rules,
legitimate ways of providing protection to local producers. Many countries seem to
have concluded that they would have difficulty in taking advantage of the export
opportunities created. Many governments look for reciprocal benefits when negotiat-
ing trade agreements — or, in the case of developing countries, expect to give less than
full reciprocity. In a stand-alone agreement such as the GPA, this balance has to be
found within the agreement itself. India applied to accede to the GPA in 1981 but
decided not to pursue its application when the very short list of entities it offered was
considered insufficient by the members of the GPA. Yet another problem that govern-
ments see is the heavy administrative burden created by the GPA’s procedural require-
ments and the difficulty of ensuring that listed entities at different levels of govern-
ment conform to the detailed requirements laid down by the GPA.

Opposition among non-signatories to the GPA to continued attempts by both the
USA and the European Communities to get the liberalisation of government procure-
ment onto the agenda of the WTO led them to lower their sights and aim, if not for
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liberalisation, at least for transparency in government procurement. They therefore
sought a mandate at the first WTO ministerial conference, held in Singapore in
December 1996, to launch a negotiation on procurement among all WTO Members ‘to
develop an interim arrangement on transparency, openness and due process in procure-
ment of goods and services’. For both, this was very much second best, but for the USA
transparency was an important goal since they saw it as a way to deal with ‘problems of
bribery and corruption and the lack of transparency in government procurement’.’
Negotiations in Singapore took place in an informal group of about 30 countries. Many
of these supported work on transparency in government procurement, Malaysia and
India contributing actively to the development of a compromise decision on the subject
that does not mention an ‘interim’ agreement, ‘openness and due process’, or bribery
and corruption, and recognises the need to take into account participants’ development
priorities. Many more delegations were prepared to go along with this text.

So, in 1996 paragraph 26 of the Singapore Ministerial Declaration established a
working group:

... to conduct a study on transparency in government procurement practices, taking into
account national policies, and, based on this study, to develop elements for inclusion in
an appropriate agreement.

Transparency in government procurement was one of four issues added to the WTO
agenda at that meeting. The others were: the relation between trade and investment;
the interaction between trade and competition policy; and trade facilitation (often
referred to as the four Singapore issues).

2 Discussions on the Working Group

The working group has done a large amount of technical work in the six years since it
was established at Singapore.

One of its fitst tasks was to review the provisions in existing international instru-
ments and national procedures and practices on the basis of a WTO Secretariat docu-
ment on this subject, issued as far back as 1997.6

By 1999, its study of transparency in government procurement had enabled the
chairman of the working group to identify 12 elements that might be included in a
WTO transparency agreement and the WTO Secretariat to summarise the discussions
that had already taken place on each of these.” These 12 elements are:

I. Publication of Information on National Legislation and Procedures;

II. Procurement Methods;

I11. Publication of Information on National Legislation and Procedures;

IV. Information on Procurement Opportunities, Tendering and Qualification Procedures;

V. Time-Periods;
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VI.  Transparency of Decisions on Qualification;

VII. Transparency of Decisions on Contract Awards;

VIII. Domestic Review Procedures;

IX. Other Matters Related to Transparency (including maintenance of records of
proceedings, information technology, language, and fight against bribery and
corruption);

X.  Information Provided to other Governments (Notification);

XI.  WTO Dispute Settlement Procedures; and

XII. Technical Co-operation and Special and Differential Treatment for Developing
Countries.

Discussions on these elements in the working group were given a new impetus in
November 2001 by the adoption of the Doha Declaration by the fourth WTO minis-
terial conference, paragraph 26 of which reads:

Recognising the case for a multilateral agreement on transparency in government
procurement and the need for enhanced technical assistance and capacity-building in this
area, we agree that negotiations will take place after the Fifth Session of the Ministerial
Conference [now scheduled to be held in Cancin on 10-14 September 2003] on
the basis of a decision to be taken, by explicit consensus, at that session on modalities of
negotiations. These negotiations will build on the progress made in the Working Group
on Transparency in Government Procurement by that time and take into account par-
ticipants’ development priorities, especially those of least developed country participants.
Negotiations shall be limited to the transparency aspects and therefore will not restrict the
scope for countries to give preferences to domestic supplies and suppliers. We commit
ourselves to ensuring adequate technical assistance and support for capacity-building
both during the negotiations and after their conclusion.

In Doha, the chairman also made a final statement declaring that this wording would,
in his view,

give each Member the right to take a position on modalities that would prevent negotia-
tions from proceeding after the Fifth Ministerial Conference, until that member is pre-
pared to join in an explicit consensus.

The latest official summaries of the discussions that have taken place in the working
group on each of the possible elements that might be included in a WTO transparency
agreement are contained in two documents, circulated by WTO Secretariat in May
and October.®

These summaries reveal widely different views on the content of an agreement,
which bear on most of the individual elements discussed in the group. One of the main
reasons for this is that participants have widely different interpretations of the Doha
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mandate, in which the Ministers recognised the case for a multilateral agreement on
transparency in government procurement without specifying which elements should
be dealt with in an agreement.

The US aim has been stated as: ‘to forge a consensus on the elements of an agree-
ment that establishes a common set of procedures to ensure that governments’
purchasing decisions are done in an open, transparent fashion’.? The European Com-
munities have been the other main proponent from the outset. Other delegations sup-
porting this approach include Australia, Canada, Chile, Hungary, Korea, Japan and
Switzerland, which had given its support while taking its own situation into account.
A number of other governments, such as Brazil, Costa Rica, Mexico and Sri Lanka,
have demonstrated a readiness to follow this general approach.

At the present time, government procurement laws, regulations and practices can
give protection to domestic supplies and suppliers in two different ways. First, procur-
ing entities may simply have wide discretionary powers that can be used to favour
certain supplies or suppliers. Second, governmental procurement policies may be
embodied in laws and regulations laying down requirements designed to achieve their
socio-economic goals, which may include protection of domestic supplies or suppliers,
small and medium-sized enterprises, enterprises run by ethnic and minority groups, or
the promotion of employment in labour surplus areas. These can take different forms,
including domestic content requirements, licensing of technology requirements,
investment requirements or counter-trade requirements. Other requirements may
function through the price mechanism, for instance by giving domestic suppliers a
specified preferential price margin.

Distortions caused by the use of discretionary powers are very much more opaque
than those caused by laws and regulations. The proposals for a WTO agreement made
in the Working Party on Transparency in Government Procurement are designed to
limit the discretionary power of purchasing entities to distort conditions of competi-
tion, both among domestic suppliers and among domestic and foreign suppliers. How-
ever, in line with paragraph 26 of the Doha Declaration, these proposals would not
limit the freedom of governments to protect domestic suppliers either by using offsets
or price preferences.

At the other end of the spectrum of opinion stands a group of participants, of
which Egypt and India are the most categorical, with Indonesia, Malaysia, Pakistan
and Philippines adopting a similar stance. These participants (the opponents) would
argue that, within the limits set by their own laws and procedures, their governments
and their government entities have been able to pretty much decide for themselves
how their purchases of goods and services, which account for a sizeable part of gross
domestic product, are made and that this discretion provides them with one of their
most effective tools to support national socio-economic policy objectives, such as
protecting domestic producers (including small companies and ethnic groups), reduc-
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ing outflow of foreign exchange and transferring technology to local industries. These
participants apparently fear that a transparency agreement could be used as a stepping
stone to an agreement providing for full market access. They take the view that the
intention of paragraph 26 of the Doha decision was that the primacy of these rights
should be maintained and that an agreement should simply ensure that governments
provide transparency on their laws, regulations and practices as they exist, but should
not oblige governments to change these. They would be prepared to accept an agree-
ment that follows the approach embodied in transparency provisions already in WTO,
such as Article X of GATT 1994, but argue that a transparency agreement should not
go beyond this and object to suggestions which they consider would have the effect of
improving conditions of access to their markets.!°

The basic differences of approach outlined above have not been openly discussed
as such in the working group, since it has avoided a philosophical debate on the mean-
ing of transparency and has concentrated on individual elements of a possible agree-
ment. However, the differences come out clearly in the discussions on these elements.

Under the first approach, the aim is necessarily an agreement covering all phases of
member governments’ procurement from the decision on the procurement method to
be used to the award of the contract and any domestic procedures to review decisions
on contract awards. Its proponents argue, for example, that entities’ purchasing deci-
sions will be transparent and predictable only if discretion is limited: if, for instance, ex
post information is given on the use made of limited tendering; if time periods are long
enough to ensure that sufficiently detailed, readily available information is given suffi-
ciently in advance to enable interested suppliers to assess their interest in a particular
procurement; if the evaluation of tenders is made on the basis of pre-published criteria;
if any changes to these criteria are made known to all suppliers; if proper records are
kept of decisions and actions during the procurement process; and if decisions are sub-
ject to domestic review procedures to introduce accountability into the process.!!

Delegations adopting the second approach recall that the Doha mandate makes
clear that ‘the negotiations shall be limited to the transparency aspects ..." and argue
against obligations which, in their view, relate to market access and not to trans-
parency. Under this approach, an agreement would not deal with all the points in the
chairman’s check-list. These delegations argue that procurement opportunities open
only to domestic suppliers can be of no interest to other WTO Members and should
not be covered by a transparency agreement. In the discussions that have taken place
on the individual elements in that list, they have taken the view that no justification
should be given for the choice of procurement methods; that procurement entities
should be given discretion to establish time periods on a case-by-case basis; that there
should be no provisions on the design of domestic review procedures; and that there

should be no provisions stating explicitly the form of records or for how long they
should be kept."
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Another basic point on which the positions of the active delegations diverge is
whether an agreement should be a legally binding agreement or whether it should take
the form of guidelines or a code. Proponents of a prescriptive approach to an agree-
ment understandably argue for a legally binding agreement, since they consider that
provisions would be needed to enforce the obligations which it laid down. They there-
fore support the inclusion of provisions making the agreement’s obligations subject to
the WTO dispute settlement procedures in the same way as existing clauses on trans-
parency in WTO Agreements. Delegations that support only a minimal agreement
doubt whether WTO dispute settlement procedures could apply with significant
results to an agreement that dealt only with transparency. Some question how dispute
settlement procedures would work in practice in this area and some fear that a legally-
binding transparency agreement with dispute settlement provisions would provide
another excuse to introduce sanctions against their exports. Some would prefer that an
agreement take the form of guidelines without dispute settlement provisions or a code,
membership of which is voluntary.

The US delegation has recently gone some way to allay the concerns expressed
about the application of WTO dispute settlement procedures in this area by proposing
that a transparency agreement should provide explicitly that resort to these procedures
would not be available to challenge a specific procurement and thus could not be used
to overturn a contract award, and that there could be transitional periods for the appli-
cation of dispute settlement procedures to certain provisions.!

There are also differences of view regarding the scope of an agreement. Some gov-
ernments of federal states, such as Australia, Brazil and Canada, seem hesitant to
accept suggestions that a transparency agreement should apply to government pro-
curement at the state and local levels.

It has been argued in the working group that a transparency agreement along the
lines suggested by the proponents would be ‘a critical element of good economic gov-
ernance’'* and a contribution to reducing the incidence of bribery and corruption, but
it has been stressed that the issue itself was not within the mandate of the working
group and that the objective of fighting against bribery and corruption should not be
stated in a WTO agreement.

It is common ground that technical co-operation would be important for ensuring
the successful implementation of an agreement and a number of areas in which tech-
nical assistance for capacity-building would be beneficial have been suggested.

It has also been suggested that the issue of special and differential treatment and
transitional periods might be addressed once the elements of a possible agreement
were more clearly defined. A suggestion from the USA that the acceptance of obliga-
tions should be linked to technical assistance has not been developed in the working
group.

The discussions summarised above have taken place among a dozen or so active
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delegations and the great majority of WTO Members have not expressed their views,
mainly because they have small administrations that do not have the resources to take
part in all the many activities on the Doha agenda that concern them and because
government procurement is not a priority for them in that context.

3 Discussion of Modalities in the General Council

Paragraph 26 of the Doha Declaration indicates that negotiations will take place after
the fifth session of the ministerial conference at Canciin ‘on the basis of a decision to
be taken, by explicit consensus, at that Session on modalities of negotiations [for a
multilateral agreement on transparency in government procurement]’.

It is unclear what the word ‘modalities’ means in this context.

Proponents of a transparency agreement stress that, when agreeing to paragraph
26, Members committed themselves to reaching a consensus and entering into negoti-
ations after Cancin. Some go on to argue that, since ministers have already agreed
that negotiations would take place, a decision on modalities would only deal with mat-
ters of procedure, such as the timeline for the negotiations, the number of meetings, etc.

On the other hand, some delegations of developing countries refer to the statement
from the chairman in Doha on this subject and stress that negotiations will only take
place if an explicit consensus is reached on modalities. They conclude that any single
WTO Member can therefore block a decision. Some of these delegations go on to say
that lack of resources has prevented them from developing a position on all of the ele-
ments being discussed in the working group and that they therefore need to undertake
further studies before any explicit consensus can be reached. It is, for instance,
reported that when European Trade Commissioner, Pascal Lamy, and his Indian
counterpart, Minister Arun Jaitley, discussed the current Doha Round trade negotia-
tions in India on 13-14 March 2003, they disagreed on whether negotiations on trans-
parency in government procurement and the three other Singapore issues should pro-
ceed after Canciin, with Jaitley saying that India opposes negotiations and that the
issues should be further studied by a panel of developing country representatives.!®

The European Communities has recently recognised that if a consensus is to be
found, the decision will need to deal with more than purely procedural matters. It has
recently put forward a proposal on modalities for all four Singapore issues,!¢ stating
that all four constitute a priority for the EC and their Member States and suggesting
that the modalities for each could deal with the following three matters:

e Procedural issues: Number of meetings, timing, internal deadlines for tabling pro-
posals, legal texts, etc.;

e Scope and coverage of the negotiating agenda: Concrete issues that should be the
object of negotiation and structure of obligations in an eventual agreement;
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e Special and differential treatment: Differentiation in commitments between
WTO Members; differentiation in implementation periods; provision of trade-
related assistance.

With regard to the concrete issues that should be the subject of negotiations in the
area of government procurement, the EU proposes that ‘negotiations on a multilateral
transparency agreement should comprise as a starting point the key issues in the
Chairman’s checklist of issues’, and with regard to the structure of obligations in this
area, that ‘the issue of thresholds could be examined with a view to allowing for a prag-
matic and little burdensome approach towards the application of transparency issues’.

The question of modalities is not being dealt with in the Working Party on Trans-
parency in Government Procurement but in the WTO General Council which super-
vises the Doha work programme as a whole. Important target dates set in the Doha
Declaration relating to subjects of key interest to developing countries, such as imple-
mentation issues and concerns, special and differential treatment for developing coun-
tries, agriculture, market access for non-agricultural products, and the TRIPs Agree-
ment and access to medicines, have been missed. The work programme may not have
come to a complete standstill but little forward movement can be discerned. In each
area, participants are tending to reiterate already well-known positions and to push
important decisions into the future.

This situation is inevitably having an impact on the discussions on modalities for
the negotiations on the four Singapore subjects, including transparency in govern-
ment procurement, and little can be expected to move in this area unless there is
movement on the key subjects.

4 Comments and Suggestions

The need for transparency and good governance in government procurement is not, in
itself, a North—South issue. Most countries, including most developing countries, have
adopted, or are in the process of adopting, procurement laws, regulations and institu-
tional reforms under pressure to use public funds more efficiently and under pressure
created by increased awareness for the adoption of transparent good governance
policies. These new policies have often been based on the World Bank Guidelines!? or
the UNCITRAL Model Law.8

The question is, however, not whether transparency in government procurement is
a good thing in itself, but whether an agreement on the subject should be negotiated in
WTO and, if so, what the content of such an agreement should be. Even this is not a
purely North-South issue. The main challenge now faced by many developing coun-
tries is to implement their government procurement policies effectively. Some, for
example Sri Lanka to name only one, take the view that, given the problems that they
face in this area and the nature of these problems, a suitable binding WTO trans-
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parency agreement would not only be compatible with their policies but would rein-
force their own domestic objectives.

The government of each developing country will consider the arguments for and
against a transparency agreement as proposed:

o Arguments for: Procedures of the sort suggested by the proponents are essential to
a predictable and efficient government procurement process and would contribute
to obtaining value for money. An agreement restricted to the transparency aspects
would promote good governance, reinforce reform measures adopted at the national
level, and help combat bribery and corruption. It would not limit the right of gov-
ernments to use government procurement policies to achieve their socio-economic
goals, including protection of domestic producers (including small companies and
ethnic groups), reducing outflow of foreign exchange and transferring technology to
local industries but would, on the contrary, help to ensure that these aims are in fact
achieved. It would do this by limiting the use of discretion by purchasing entities by
obliging these entities to be transparent in their operations, thus reducing adminis-
trative obstacles to competition both on the domestic market and between domestic
and imported goods and services, but it would not limit the ability of governments to
protect domestic producers by using policy instruments such as offsets and price pref-
erences. Its acceptance by all WTO Members would make government procurement
in export markets more transparent and predictable.

e Arguments against: An agreement on transparency in government procurement
should be resisted because it would inevitably lead to proposals for an agreement to
liberalise access to government procurement markets. An agreement of the sort
suggested by the proponents would go beyond the limits agreed in the Singapore
and Doha Declarations because it would contain provisions not only relating to
transparency aspects but also to market access. A legally binding agreement would
be used as another excuse to impose sanctions on exports of developing countries.
An agreement would require unnecessary government bureaucracy and involve a
heavy administrative burden for procuring entities. Each additional WTO Agree-
ment adds to the already heavy administrative burden of participation in the organ-
isation.

The government of each developing country will make its decision on the subject in
the light of its own individual situation and its own national priorities. For example,
small developing countries that produce a very limited range of products and services
may place less weight on the need to protect domestic production than countries with
a more broad-based economy. Some developing countries may consider that they have
less need to combat bribery and corruption than others. Each developing country may
come down on one side of the debate or the other.
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However, the fact remains that the main industrialised participants, with the USA
and EU in the lead, have proposed the negotiation of an agreement on transparency in
government procurement and the subject is on the WTO’s work programme because
they wanted it there. Developing countries are not the demandeurs in this area. The
developing countries can, therefore, legitimately expect to receive benefits in other
areas of the negotiations for any contribution that they make on transparency in
government procurement.

It is also almost certainly true that even those governments of developing countries
that actively favour the negotiation of an agreement on transparency in government
procurement have a greater interest in other areas on the WTO agenda, such as agri-
culture, access to markets for non-agricultural goods, services, implementation issues,
special and differential treatment, or the work programme on small economies.

It is therefore likely that all developing countries will wish to use their negotiating
leverage to put forward proposals on the modalities of negotiations on transparency in
government procurement designed to improve their negotiating position on other
items on the Doha Agenda which of more interest to them.?®

The Indian delegation has already suggested that developing countries need to
study these four issues further and are, therefore, not in a position to agree to begin
negotiations on them. The draft negotiating position of least developed countries for
the Doha Round submitted to the Second LDC Trade Ministers’ Meeting which took
place 31 May-2 June 2003 in Dhaka, Bangladesh also suggested that ‘studies need to
be undertaken to understand the depth and breadth of any possible agreement [on
transparency in government procurement] and how it would affect LDCs’.

It is therefore suggested that developing countries might propose in the General
Council that the work done to date on the issue of transparency in government pro-
curement has not yet provided an adequate basis for them to develop proposals for a
decision on modalities of negotiations, and that the WTO fifth ministerial conference
in Cancin should therefore instruct the working group to continue its work. If propo-
nents of an agreement on transparency in government procurement point out that
ministers agreed in Doha that WTO Members are committed to take a decision on
modalities at Canciin, developing countries may recall that other target dates laid
down in the Doha Declaration have been missed.

It is therefore suggested that all developing countries share an interest in making
this proposal, but that they also need to prepare a fall-back position on modalities, to
be used if and when horse-trading on the various elements of the work programme gets
underway. If they do not do this they will not influence developments and risk being
overtaken by events.

It is suggested that the modalities for the four Singapore subjects should not simply
be considered together and accorded the same treatment, as at Doha, because they
each have different implications for developing countries. This is the position taken
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by a broad coalition of developing countries and China which, in a communication to
the WTO of 6 June 2003, concluded that ‘progress varies significantly across the four
Singapore Subjects. Each issue should be treated on its own merits.’”?

The EU proposal suggests that modalities on each of the Singapore subjects be con-
sidered under three main headings: procedural issues; scope and coverage of the nego-
tiating agenda; and special and differential treatment — differentiation in commit-
ments between WTO Members and differentiation in implementation periods, and
provision of trade-related assistance. This is a step in the right direction in so far as it
provides headings under which modalities for each of these subjects can be considered
on their own merits. Another welcome feature is that it recognises that modalities
should not only deal with procedural matters such as the number of meetings, timing
and target dates for tabling proposals. This said, the discussions are likely to be
difficult.

Most developing countries do not have the leverage necessary to participate
actively and fully enough in the negotiations to influence their course once these are
launched, or to stand in the way of a final agreement once this has been reached by the
main participants. It is therefore necessary for them to protect their interests by build-
ing the necessary safeguards into the modalities from the outset of the negotiations.
On the other hand, the proponents may be expected to argue that developing coun-
tries should not attempt to use the modalities for negotiations to determine the results
of the negotiations themselves.

Developing countries will need to respond to the EU suggestion and to make sug-
gestions of their own. These should be designed to safeguard their main interests. The
following paragraphs make some suggestions in relation to each of the three headings
in the EU’s paper.

Procedural Issues
It is suggested that that the modalities should provide for a timetable for meetings and
the tabling of proposals that is acceptable to delegations of developing countries.

Negotiating Agenda

It is suggested that the modalities should provide more explicitly than the Doha Dec-
laration that a transparency agreement will not establish any disciplines on prefer-
ences embodied in laws and regulations, including offsets and price preferences. Off-
sets might be defined comprehensively as in footnote 1 to Article XVI:1 of the WTO
Plurilateral Agreement on Government Procurement (which forbids their use by
developed members of the agreement) as ‘measures used to encourage local develop-
ment or improve the balance-of-payments accounts by means of domestic content,
licensing of technology, investment requirements, counter-trade or similar require-
ments’.
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The EU suggestion that thresholds should be examined is a move to be welcomed
by governments concerned with the administrative burden created by an agreement as
proposed by the proponents, particularly since some of the proponents have argued
that a transparency agreement would not result in burdens warranting the use of
thresholds such as already used in the Government Procurement Agreement.?! Devel-
oping countries might therefore suggest that the provisions of an agreement relating to
individual procurements should not apply to procurements below threshold values to
be specified in the agreement.

The EU suggests that ‘negotiations on a multilateral transparency agreement could
comprise as a starting point the key issues elaborated in a comprehensive manner
during the seven-year-long study phase of the working group and compiled in the
chairman’s check-list of issues’. This suggestion is open-ended since it calls for negoti-
ations on the 12 issues ‘as a starting point’. It is suggested that developing countries
will need to argue that the modalities should not be open-ended but should define the
issues to be negotiated in this area.

Not all developing countries will have the same position on this question.

The discussions in the working party have made it very clear that some developing
countries do not consider that a WTO transparency agreement would be in their
interest and would use discussions on the modalities of negotiation to reduce the scope
of an agreement as far as possible. The main way of achieving this aim might be for
them to propose that the modalities specify that the aim of the negotiations would be
a non-binding agreement relating to goods (but not services) that placed obligations
on central government bodies (but not state and local government bodies). They
might, in addition, propose, for instance, that an agreement would not contain obliga-
tions on the use of limited temdering, the publication of decisions on qualification and
tendering, and domestic review procedures.

Other developing countries have indicated that a suitable agreement would rein-
force their own national transparency policies. It is suggested that the main concern of
these countries might be to ensure that the modalities mandate negotiations of an
agreement that would contribute effectively to these objectives without creating
unacceptable administrative burdens. It is also suggested that they might seek an
agreement that would provide additional benefits in the area of technical assistance
and capacity-building. The following suggestions are made in this respect.

If an agreement is to achieve these aims, it is suggested that the modalities might
provide that:

® An agreement would cover goods and services and at least procurement by central
government entities and entities at the highest level of sub-central government. It
is, however, suggested that in order to limit the administrative burden, local gov-
ernment procurement would not be covered;
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e All phases of the procurement process for contracts above the agreed thresholds,
including records of procurement proceedings, would need to be covered.?? The
modalities might specify that existing independent domestic administrative or judi-
cial tribunals and review procedures would be accommodated;

o The notification provisions would be limited to notification of a list of procurement
laws and regulations;

e An agreement would be legally-binding but resort to WTO dispute settlement
would not be available to challenge a specific procurement and thus could not be
used to overturn a contract award.?

Special and Differential Treatment for Developing Countries.
Three types of special and differential treatment might be proposed for inclusion in
the modalities.

Differentiation of substantive commitments of developing countries and least
developed countries

It is welcome that the EU suggestions on modalities,?* unlike those of the USA,?
recognise that provisions on special and differential treatment in a transparency agree-
ment might not be limited to transitional periods, but that the substantive commit-
ments of developing countries might also need differentiated from those of other
WTO Members.

Any modalities might state that the substantive commitments of developing coun-
tries and least developed countries would, where appropriate, be differentiated from
those of other WTO Members and that this point would be further developed when
the content of the general rules becomes clearer. It is therefore suggested that at the
present stage developing countries should aim to ensure that their interests are fully
safeguarded under the general rules.

Differentiation in implementation periods
It is suggested that the modalities might lay down that provisions of a transparency
agreement would come into force for developing countries and least developed coun-
tries after a transitional period, the length of which would be negotiated when the
content of the general rules becomes clearer.

Technical Co-operation

It is suggested that the modalities might provide that obligations on the provision of
relevant technical assistance to developing and least developed countries would be an
integral part of any agreement.
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The modalities might, in addition, state that an agreement would contain provi-
sions under which individual developing and least developed Members would be enti-
tled to an extension of the transitional period if an independent evaluation concludes
that they require additional technical assistance to build the capacity to implement
their obligations under an agreement and/or the capacity of suppliers in these coun-
tries to take advantage of the transparency provided by the agreement at home and
abroad.

Examples of possible technical co-operation activities, based on suggestions made
by delegations in the working group, are listed in an Annex to this paper.?

The modalities might also provide that an agreement would contain provisions
ensuring that all relevant multilateral, regional and bilateral technical co-operation
activities are co-ordinated to ensure maximum effectiveness and that information on
these activities is made available to all interested parties.
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Annex

Areas in which technical co-operation and support for capacity-building might be
beneficial.

Development and improvement of national legislation and procedures

o Preparation and/or revision of national laws, regulations and procedures;

o Preparation of administrative guidelines, including procedures for the publication
of tender notices and tender decisions, etc.;

e Identification of practical steps to make procurement user-friendly by developing
standard forms for tender documentation.

Institution building

o Establishment of procurement agencies;

e Establishment and implementation of domestic review systems.

Training

e Training of officials responsible for implementing new legislation, procedures
and/or practices;

e Training of officials in charge of enforcement including those of domestic review

bodies;

e Training local trainers in, for example, business schools or colleges of public admin-
istration;

e Study tours.

Application of information technology

e Development of information technology tools (hardware, software and the expert-
ise) which could be used to disseminate information about procurement opportuni-
ties and practices, and/or to establish full electronic tendering, as well as to facili-
tate the collection of relevant economic data and statistics;

e Provision of office information technology and/or other equipment necessary for
the implementation and enforcement of legislation, procedures and/or practices.
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Access to information, including establishment of enquiry points

Establishment of enquiry points, including the means to provide information on
national legislation and procedures to developing country suppliers;

Establishment of internet websites, search engines and databases to help provide
information about opportunities to do business with governments at home and

abroad.

Identification of ways in which suppliers in developing countries and small and
medium-sized enterprises could benefit from transparency of procurement by gov-
ernment entities, including entities in developed countries;

Technical advice and other experience-sharing activities, such as twinning
between developed and developing country agencies.

152

FROM DOHA TO CANCON: DELIVERING A DEVELOPMENT ROUND



Notes

1 GATT 1947, Articles I11:8(a) and XVII:2.

2 GATT 1994, Articles I11:8(a) and XVII:2. GATS, Article XIII.

3 Counting EU as one, still today only 13 out of the WTO’s 145 Members are signatories to the GPA. It is
nevertheless an important instrument. Its Members account for about 75 per cent of the total world trade and its
coverage was increased ten-fold in negotiations among its Members held in parallel with the Uruguay Round.

4 USTR Annual Report on Discrimination in Procurement, Section I1I, 30 April 1996. See Google.com, cache
of http://www.usembassy-israel.org.il/publish/press/trade/archive/may/et2_5-2.htm.

5 Ibid.

6 WTO document WT/WGTGP/W/6 of 14 October 1997: Synthesis of Information Available on Transparency-
Related Provisions in Existing International Instruments on Government Procurement Procedures and on
National Practices.

7 WTO document Job(99)/6728 of 12 November 1999: List of Issues Raised and Points Made.

8 WTO document WT/WGTGP/W/32 of 23 May 2002: Work of the Working Party on the Matters Related to
Items I-V of the List of the Issues Raised and Points Made; and WTO document WT/WGTGP/W/33 of 3
October 2002: Work of the Working Party on the Matters Related to Items VI-XII of the List of Issues Raised and
Points Made.

9 USTR, 2002 Trade Policy Agenda and 2001 Annual Report of the President of the United States on the Trade
Agreement Programme, p. 4.

10 For an articulation of this fear see Martin Khor, Government Procurement, the Real Aim of the Majors, Third
World Network.

11 WTO document WT/WGTGP/W/32.

12 Ibid.

13 WTO document WT/WGTGP/W/38

14 WTO document WT/WGTPG/W/35, paras 3 and 4.

15 International Centre for Trade and Sustainable Development (ICTSD), BRIDGES Weekly Trade News Digest,
Vol. 7, No. 10.

16 ‘Singapore Issues, the Question of Modalities’, Communication from the European Communities. WTO doc-
ument WT/GC/W/491 of 27 February 2003.

17 Procurement under IBRD Loans and IDA Credits, worldbank.org/html/opr/procure/guideline.html

18 United Nations Commission on International Trade Law, Model Law on Procurement and Construction
1993, adopted by the United Nations General Assembly at its 49th Session, uncitral.org/english/texts/procure-
ment/proc93.htm

19 The same logic applies with greater or lesser force to the three other subjects added to the WTO agenda at the
Singapore Ministerial conference: the relation between trade and investment; the interaction between trade and
competition policy; and trade facilitation.

20 Communication from Argentina, Bolivia, Botswana, Brazil, Chile, China, Colombia, Cuba, Dominican
Republic, Ecuador, El Salvador, Gabon, Guatemala, Honduras, India, Malaysia, Mexico, Morocco, Nicaragua,
Pakistan, Paraguay, Peru, Thailand, Uruguay, Venezuela and Zimbabwe. WTO document TN/C/W/13 of 6 June
2003.

21 WTO document WT/WGTGP/W/32, para. 18.

22 Items I to IX in the Chairman’s list of points — I. Procurement Methods; II. Procurement Methods; II1. Publi-
cation of Information on National Legislation and Procedures; IV. Information on Procurement Opportunities,
Tendering and Qualification Procedures; V. Time-Periods; VI. Transparency of Decisions on Qualification; VII.
Transparency of Decisions on Contract Awards; VIII. Domestic Review Procedures; IX. Other Matters Related to
Transparency (defined as maintenance of records of proceedings, information technology and language).

23 As suggested by the USA in response to concerns expressed by developing countries such as Brazil in WTO
document WT/WGTPG/W/38 of 31 January 2003, next to last paragraph.

24 WTO document WT/GC/W/491 of 27 February 2003, section 4.

25 WTO document WT/WGTPG/W/38 of 31 January 2003, next to last paragraph.

26 WTO documents Job(99)6782 of 12 November 1999 and WT/WGTGP/W/33 of 3 October 2002, para. 111.

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

153


http://www.usembassy-israel.org.il/publish/press/trade/archive/may/ett2_5'2.htm
http://www.Google.com
http://www.worldbank.org/html/opr/procure/guideline.html
http://www.uncitral.org/english/texts/procure-ment/proc93.htm
http://www.uncitral.org/english/texts/procure-ment/proc93.htm

8

Investment on the WTO Agenda: A Developing
Country Perspective and the Way Forward for the
Cancin Ministerial Conference®

Nagesh Kumar

1 Introduction

Investment has emerged as the most contentious issue in the WTO negotiations. At
the fourth ministerial conference of the WTO at Doha, the finalisation of the draft
declaration was held up because of differences between the developed and developing
countries on the investment issue, among others. The declaration was only adopted
following the clarification by the Chairman of the ministerial council of the fact that
the decision to launch it will be taken at the fifth ministerial meeting, subject to an
explicit consensus on the desirability of the negotiations and not merely on the modal-
ities of negotiatjons. In the light of this, the fifth ministerial meeting, scheduled to
take place in September 2003 in Cancitn, Mexico, will be of critical importance. The
developed countries will seek a negotiating mandate at the conference. The develop-
ing countries will need to examine the various pros and cons of a multilateral frame-
work of the type that the developed countries are seeking to put in place through
multilateral trade negotiations for their process of development. They will also need to
think about the form and content of a possible multilateral framework on investment,
should a negotiating mandate be given by the ministerial conference.

Against this backdrop, this paper examines the relevance of a multilateral frame-
work on investment from a developing country perspective in the light of the evidence
available on the role of foreign direct investment in development. It also suggests
policy options that developing countries might consider at the Canciin ministerial
conference on the issues of trade and investment. It reflects on approaches which
would make different elements of a possible multilateral framework on investment
more pro-development and balanced, in case a negotiating mandate is unavoidable at
Cancitin.

* The author is Director General of the Research and Information System for the Non-aligned and Other
Developing Countries, New Delhi, India. The paper has been prepared at the request of the Commonwealth
Secretariat and the author has benefited from discussions with Ivan Mbirimi and comments by Roman Grynberg on
an earlier draft. However, the views expressed here are those of the author and should not be attributed to either
Commonwealth Secretariat or the RIS.
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The structure of the paper is as follows: Section 2 summarises the broad trends and
patterns in global FDI inflows and highlights the nature of the North-South dimen-
sion of this. Section 3 presents a brief review of the literature on the developmental
impact of FDI on host economies and the role of host government policy. Section 4
examines the relevance of the multilateral framework on investment. Section 5 dis-
cusses the possible positions that developing countries could adopt at the Cancitin min-
isterial conference, including a possible compromise of negotiating a multilateral
framework outside the Single Undertaking of the GATT/WTO. Section 6 discusses
the issues involved in incorporating the development dimension in different elements
of a possible multilateral framework on investment negotiated outside or within the
Single Undertaking of the GATT. Finally, Section 7 makes a few concluding remarks.

2 Trends and Patterns in FDI Inflows and the North—South Divide

FDI flows have expanded at an unprecedented rate during the 1990s, becoming the
most visible and prominent manifestation of the increasing global integration of econ-
omic activity. Compared to the average annual growth of trade in goods and services of
about 6-7 per cent in the 1990s, FDI inflows grew at an average annual rate of 20 per
cent in 1991-95 and 32 per cent in 1996-2000 despite the economic crisis in some
important regions of the world. As a result, the magnitude of global FDI inflows
increased from US$159 billion in 1991 to US$1.27 trillion in 2000 (see Table 8.1).

Table 8.1: Global FDI Inflows by Broad Host Groups, 1991-2000 (US$ million)

Host region 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

World 158936 173761 218094 255988 331844 377516 473052 680082 865487 1270764

Industrialised 114792 119692 138762 145135 205693 219789 275229 480638 636449 1005178
Countries

Developing 41696 49625 73045 104920 111884 145030 178789 179481 207619 240167
Countries

% Share of 26.23 28.55 33.49 40.98 33.71 38.41 37.79 26.39 23.98 23.89
Developing

Countries

% Share of 24.15 23.65 23.89 32.01 25.68 31.08 31.37 21.33 20.26 16.21
Developing

Countries

excl. China

Least Developed 1830 1459 1743 1168 2001 2394 2524 3715 4527 4414
Countries

% Share of 1.15 0.83 0.79 0.45 0.60 0.63 0.53 0.54 0.52 0.34
LDCs

Source: UNCTAD data

To a large extent, the recent growth of FDI flows has been fuelled by cross-border
mergers and acquisitions in North America and Europe as part of ongoing wave of
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industrial restructuring and consolidation. However, FDI has become an increasingly
important channel of market servicing as a part of the trend of globalisation. Table 8.2
shows that sales of foreign affiliates of corporations were roughly of the same order ($2
trillion) as world exports in 1982. By 2000, sales of affiliates had grown to more than
twice the volume of world exports at $ 15.7 trillion, compared to world exports of $7
trillion.

Table 8.2: Relative Importance of FDI and Exports as Means of Market Servicing
(US$ billion)

1982 1990 2000
Sales of Foreign Affiliates 2465 5467 15680
Exports of Goods and Non-factor Services 2124 4381 7036

Source: UNCTAD, World Investment Reports

The bulk of FDI flows originate in developed countries and developing countries are
on the receiving end most of the time. The top ten industrially and technologically
most advanced countries account for as much as 74 per cent of FDI outflows (Kumar,
1998b). So the North—South divide is quite prominent in the case of investment.

The North—-South divide is apparent in the positions adopted by developed coun-
tries at international negotiations concerning investment. Keeping in mind the
increasing importance of FDI as a channel for servicing markets, a favourable inter-
national framework for FDI is seen by developed countries as furthering their commer-
cial interests and national competitiveness. Therefore, developed country govern-
ments identify themselves with the investors and have tended to protect their interests
at these negotiations. As a part of this, in the 1980s developed countries resisted initia-
tives of the UN system to promote codes of conduct which would be binding on cor-
porations and have, on the other hand, been seeking to evolve an international regime
guaranteeing unfettered movement for their corporations through multilateral trade
negotiations.

FDI Inflows in Developing Countries

FDI inflows are expected to be less volatile and non-debt creating. They are also
expected to be accompanied by a number of other assets that are valuable for develop-
ment, such as technology, organisational skills and sometimes even market access,
among others. Hence, most countries — developed as well as developing — compete
among themselves to attract FDI inflows with increasingly liberal policy regimes and
incentive packages. However, the expansion of the magnitude of FDI over the 1990s
has benefited only a handful of developing countries, as is clear from the following
summary of emerging trends and patterns.
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FDI inflows received by developing countries expanded from less than US$42
billion in 1991 to $240 billion in 2000. The growth of FDI inflows in developing coun-
tries seems to have been slower than that of global inflows, especially in the late 1990s

(see Figure 8.1).
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Figure 8.1: FDI Inflows to Industrialized and Developing
Countries in 1990s
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Source: based on Table 8.1

The share of developing countries in FDI inflows rose sharply during the early 1990s
from 26 per cent in 1991 to over 40 per cent in 1994. Since then it has steadily
declined to below 24 per cent in 2000 (see Figure 8.2). The sharp rise in the share of
developing countries in the early 1990s was largely owing to the emergence of China

as the most important host of FDI in the developing world.
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Figure 8.2: Share of Developing Countries in Global FDI
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Growing Marginalisation of Poorer Countries

The shares of different regions also tend to mask the inter-country variations in
relative importance as hosts of FDI. FDI inflows are highly concentrated in a handful
of high and middle-income countries. Low-income and least developed countries
remain marginalised in the distribution of FDI inflows. The share of 45 least developed
countries as a group in global FDI inflows is negligible at 0.35 per cent and shows a
declining trend over the 1991-2000 period (see Figure 8.3). Just ten most important
hosts of FDI among developing countries account for over 80 per cent of all inflows
received by developing countries in 1999. The concentration in the top ten recipients
has increased from 66 per cent in the mid-1980s to over 80 per cent in the late 1990s.

Figure 8.3: Share of Least Developed Countries in
Global FDI Inflows
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Source: based on Table 8.1

The findings of empirical studies of the determinants of FDI inflows across countries
suggest that these flows are driven by factors like country size, level of income or devel-
opment, extent of urbanisation and availability of infrastructure, together with
geographical and cultural proximity to home countries. Hence, relatively smaller,
poorer and agrarian countries have limitations in tapping the resources of multi-
national enterprises (MNEs) for their industrialisation with policy liberalisation or
through investment agreements as will be seen later (Kumar, 2002).

3 Developmental Impact of FDI on the Host Economies: A Selective
Review of the Literature

FDI usually flows as a bundle of resources including, besides capital, production tech-
nology, organisational and managerial skills, marketing know-how and even market
access through the marketing networks of multinational enterprises who undertake
FDI. These skills tend to spill over to domestic enterprises in the host country.
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Therefore, FDI can be expected to make a more than proportionate contribution to
growth compared to domestic investment in the host country. There is now a body of
literature that has analysed the effect of FDI on growth in an inter-country framework
and another analysing knowledge spill-overs to domestic enterprises from MNE:s (see,
for example, De Melo, 1997; Kumar and Siddharthan, 1997; and Saggi, 2000 for
recent reviews of the literature). However, the mixed findings reached by these studies
on the role of FDI inflows in host country growth and on knowledge spill-overs from
MNEs suggest that these relationships are not unequivocal. The primary consideration
for expecting a more favourable effect of FDI on growth is externalities of MNE entry
for domestic firms. The externalities, such as spill-overs, may not take place in some
cases because of poor linkages with domestic enterprises or poor absorptive capacity.
FDI projects vary in terms of generation of linkages for domestic enterprises. There is
also a possibility of MNE entry affecting domestic enterprises adversely, given the mar-
ket power of their proprietary assets such as superior technology, appeal of brand
names and aggressive marketing techniques. Therefore, FDI may crowd out domestic
investment and may thus be immiserising. Fry (1992), for instance, found FDI to have
a significant negative effect on domestic investment and to be crowding it out. This
effect varies across countries; in the Pacific basin countries FDI seems to have
crowded-in domestic investment. Similarly, Agosin and Mayer (2000), analysing the
effect of FDI inflows on investment rates in host countries over the period 1970-95,
found that FDI crowds in domestic investment in Asian countries, crowds it out in
Latin American countries, while in Africa the'relationship is neutral. Evidence is also
available on the adverse effect of foreign ownership on the productivity of domestic
enterprises in developing countries.! A recent G-24 Working Paper by Gordon Han-
son published by UNCTAD has also highlighted cases where FDI may have lowered
host country welfare. A recent study by Maria Carkovic and Ross Levin of the Univer-
sity of Minnesota has found that FDI has no independent influence on the economic
growth of host countries. Kumar and Pradhan (2002), in a recent quantitative study
covering a sample of 107 developing countries in the 1980-99 period, corroborate that
FDI appears to crowd out domestic investments in net terms in general, although some
countries have experienced a favourable effect of FDI on domestic investments in net
terms, suggesting a role for host country policies. They infetred, therefore, that policy
flexibility is important for developing countries in benefiting from FDI.

Role of Government Policy and Performance Requirements: Experiences and
Evidence

It is clear that the effect of FDI on domestic investments and growth depends very
much on the nature or quality of the FDI. Certain types of FDI tend to have more
favourable developmental externalities than others. In this context attention needs to
paid by host countries to the quality of FDI inflows as well as to attracting greater
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magnitudes of FDI. Recent work has shown that host country policies have an impor-
tant bearing on the quality of FDI inflows received (Kumar, 2002). Governments have
employed various measures to improve the overall quality of FDI inflows, including
selective policies to target more desirable FDI inflows. East Asian countries like South
Korea have, in the past, pushed FDI into high technology and export-oriented sectors
with various policy instruments.

Many governments, in developed as well as developing countries, have imposed
performance regulations to improve FDI quality. These include local content require-
ments on MNEs to intensify generation of local linkages or export obligations for
expanding the contribution of FDI to expansion of manufactured exports of develop-
ing countries. The evidence available shows that developed countries used these per-
formance requirements extensively until recently and continue to use them in differ-
ent forms even now. The evidence suggests that these requirements have been gener-
ally effective in achieving their goals (see Kumar, 2003, for evidence from developed
and developing countries). Different host governments have also used protectionist
policies to encourage the tariff-jumping type of FDI inflows (see Caves, 1996 for a
review of evidence). More recently, industrialised countries in the EU, for example,
have used protectionist measures such as voluntary export restraints (VERs), quotas,
screwdriver regulations, rules of origin and various anti-dumping measures to encour-
age foreign-based MNEs, especially from Japan, to increase the domestic content in
their sales (Belderbos, 1997; Moran, 1998). Stringent rules of origin have also been
adopted as a part of the North American Free Trade Agreement (NAFTA) to increase
the domestic content of foreign enterprises’ sales in the trade bloc. Some have
employed incentives such as pioneer industry programmes to attract FDI in industries
that have the potential to generate more favourable externalities for domestic invest-
ment (see UNCTAD, 1999, 2001, for examples). Similarly, because MNE entry
through acquisition of domestic enterprises is likely to generate less favourable exter-
nalities for domestic investment than greenfield investments, some governments dis-
courage acquisitions by foreign enterprises (Agosin and Mayer, 2000).

Another sphere where government intervention may be required to maximise
gains from globalisation is in diffusion of knowledge brought in by foreign enterprises.
An important channel of diffusion of knowledge brought in by MNEs in the host
economy is vertical inter-firm linkages with domestic enterprises. The host govern-
ments could consider employing proactive measures that encourage foreign and local
firms to deepen their local content as a number of countries, for example Singapore,
Taiwan, Korea and Ireland, have done successfully (Battat et al., 1996). The know-
ledge diffusion could also be accomplished by creating sub-national or sub-regional
clusters of inter-related activities which facilitate spill-overs of knowledge through
informal and social contacts among employees besides traditional buyer-seller links.

To sum up, FDI inflows may have widely diverging developmental effects on their
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host countries, ranging from a highly favourable impact by bringing and diffusing new
technologies and market access, besides the creation of output and jobs, to crowding
out domestic investments and hence immiserising host economies. The literature
empbhasises the critical role played by host government policies, such as screening
mechanisms and performance requirements, in maximising the contribution of FDI to
their development and minimising negative effects. It follows from this that any
attempt to curtail the policy space available to host governments for regulation of FDI
is likely to have a bearing on the quality of the FDI.

4 Relevance of a Multilateral Framework on Investment:
A Developing Country Perspective

As observed earlier, developed countries have constantly strived to secure more
favourable conditions for investment by their enterprises worldwide by seeking liberal-
isation of investment regimes through bilateral and multilateral negotiations, given
the North-South divide on the investment issue. They have resisted the attempts of
developing countries to evolve binding codes of conduct for MNEs within the
UNCTC and UNCTAD framework. Furthermore, they have strategically used multi-
lateral trade negotiations to create a more favourable framework for FDI worldwide
even though investment is more a development than a trade issue. Thus, despite the
resistance of developing countries, the Final Act of the Uruguay Round included an
Agreement on Trade Related Investment Measures. The TRIMs Agreement requires
member countries to phase out performance requirements relating to trade, such as
local content requirements and foreign exchange neutrality. The GATS provided a
framework for liberalisation of trade in services including through cross-border com-
mercial presence which is akin to FDL.

The TRIMs Agreement also provided for a review within five years of the opera-
tion of the Agreement and to ‘consider whether the Agreement should be comple-
mented with provisions on investment policy and competition policy’. However,
without waiting for the mandated review of TRIMs, developed countries attempted to
widen the scope of the multilateral regime on investment beyond what is covered in
the agreements on TRIMs and GATS. One such attempt was the initiative to establish
a Multilateral Agreement (MAI) under the aegis of OECD which was launched in
1995. The OECD negotiations on the MAI, however, could not be successfully con-
cluded and were abandoned in 1998. The MAI negotiations failed because of the fail-
ure of OECD members to reach a consensus on the issue. However, even before the
experience of MAI negotiations in OECD, an attempt was made to put the investment
issue onto the WTO agenda at the first ministerial conference in Singapore, where the
EU and Canada proposed the creation of a possible Multilateral Framework on Invest-
ment (MFI) under the auspices of the WTO. However, given the resistance of devel-
oping countries, a negotiating mandate could not be obtained; instead, a Working
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Group on Trade and Investment was set up within the WTO to study the issue without
a negotiating mandate.? Before the WGTT’s study process could conclude its work and
recommend the desirability, if any, of a MFI within WTO’s ambit, the EU, with the
support of other industrialised countries, pushed the investment issue for negotiation
at the fourth ministerial conference of WTO held in Doha in November 2001.
Despite the resistance of developing countries, who wanted to first complete the study
process at the WGTI before agreeing to a negotiating mandate, the Doha Declaration
provided for launch of negotiations on trade and investment after the fifth ministerial
conference ‘on the basis of a decision taken, by explicit consensus, at that session on
the modalities of negotiations’.?

There is some ambiguity in the Doha mandate as to whether an explicit consensus
will be needed to decide whether or not to launch the negotiations or whether explicit
consensus is only required for deciding the modalities of negotiations, as discussed in
the following section. A basic question before entering into any negotiation on an
MFl is to determine to what extent there is a need for a new multilateral instrument on
investment, and what its costs and benefits may be for developing country members.
Against that backdrop, this paper assesses the relevance of MFI from a developing
country perspective.

A GATT-type Framework on Investment Has No Conceptual Relevance
The attempt of developed countries to extend a GAT T-type regime to investment
based on national treatment and MFN is clearly misconceived conceptually, as well as
in practice. There is a conceptual basis for trade liberalisation on the principle of com-
parative advantage where countries with different comparative advantages benefit from
trading mutually. So developing countries trade their labour and raw material intensive
goods with more knowledge and capital intensive goods produced by developed coun-
tries. On the other hand, FDI flows emerge because of differences in the levels of devel-
opment and bundles of created assets. Indeed, international firm theory explains the
evolution of a national firm into an international corporation in terms of monopolistic
ownership of intangible assets that have revenue productivity abroad and which more
than offsets the disadvantages of operating in an alien environment. These advantages
include proprietary technology, globally known brand names, access to cheaper sources
of capital and accumulated experience of organising complex tasks.* From the start,
therefore, MNE entrants enjoy an edge over local enterprises, if there are any, because
of their monopolistic ownership advantages. The margin of the edge enjoyed by them is
inversely related to the extent of development of local industrial capabilities and hence
the level of development. It is particularly wide in low-income countries. It is no acci-
dent that 90 per cent of the global FDI stock is owned by the industrialised countries,
with developing countries nearly always playing the role of host country for FDI flows.
Therefore, in contrast to the argument of the proponents of MFI, the playing field is
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already tilted in favour of MNEs. When they enter a country MNEs are already far ahead
of domestic enterprises in the potential host country; this is especially so in developing
countries because of MNEs’ monopolistic ownership of unique assets. Offering
national treatment to foreign enterprises and domestic enterprises would amount to
discriminating against the latter. In most developing countries, the little local entre-
preneurship that exists runs the risk of vanishing altogether if it is forced to compete
with mighty global corporations under ‘national treatment’.’

WTO Lacks Competence in Handling Investment

The inclusion of investment on the WTO agenda has also been justified on the
grounds of the trade relatedness of investment. However, the trade-investment link,
other than what is covered under TRIMs, is by no means straightforward. The bulk of
FDI flows continue to be of a market-seeking (or tariff-jumping) type and actually sub-
stitute for trade. Therefore, after taking care of possible trade-distorting investment
policies under the TRIMs Agreement, there is very little justification for including a
full-fledged investment agreement in the multilateral ‘trade’ negotiations. FDI, like
domestic investment, is a development and industrialisation issue rather than a trade
issue. Bringing it onto the WTO agenda would unnecessarily divert the attention of
the WTQO from its main purpose, i.e. trade liberalisation. The WTO also does not have
competence to deal with the investment and development issue. This is clear from the
fact that the Working Group on Trade and Investment set up as by the Singapore
Meeting in 1996 has so far been unable to complete its work.

FDI Policy Needs to be Tuned to the Level of Development

It has been shown in the literature that countries at different levels of development
receive different types of FDI ( Porter, 1990; Ozawa, 1992). For instance, a country at
the beginning of the factor-driven stage will attract resource-seeking or labour-seeking
inward FDI and investments in capital and intermediate goods industries in subse-
quent stages. Naturally, the need for a policy framework dealing with FDI depends
upon the level of development. The one-size-fits-all approach to FDI policy inherent
in the idea of the MFI in the WTO cannot serve the best interests of countries which
are at different levels of development.

The Developmental Impact of FDI Depends on Host Country Policies

The evidence presented in Section 3 has shown that host government policies have
played an important role in extracting benefits from FDI in developed and developing
countries. The countries that pursued selective policies with respect to FDI, for
instance, South Korea, Taiwan and China, among other south-east Asian nations —
for instance, in channelling FDI into export-oriented and high-technology activities —
have had a greater success in achieving their developmental objectives with FDI

164

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND



inflow than those which pursued more open policies, such as some Latin American
countries. A multilateral regime takes away the ability of host governments to direct
FDI in accordance with their development policy objectives and the overall ‘quality’
of any FDI inflows received is likely to suffer.

MFl is Unlikely to Expand the Magnitude of FDI Inflows

Proponents of a GAT T-type MFI argue that such a framework would help developing
countries to increase their attractiveness to foreign investors. However, as numerous
empirical studies have shown, FDI inflows are largely driven by gravity factors such as
market size, income levels, the extent of urbanisation, geographical and cultural prox-
imity to the major source countries of FDI and the quality of infrastructure. Policy
factors play a relatively minor role at the margin, holding gravity factors constant
(Contractor, 1990; Wheeler and Mody, 1992; Kumar, 2000a). After harmonisation of
policy regimes across the world as proposed, the concentration of FDI in the industri-
alised countries may increase further. The irrelevance of government policy regimes as
a determinant of FDI inflows is clear from the fact that many African countries that
have liberalised their FDI policy as a part of structural adjustment programmes admin-
istered by the IMF and the World Bank during the 1980s have failed to receive any sig-
nificant FDI inflows. As observed earlier, the share of the 45 least developed countries
in the global distribution of FDI inflows has actually declined from 0.8 per cent in the
early 1990s to 0.34 per cent in 2000. On the other hand, some countries which have a
much more restrictive policy framework are able to attract sizeable inflows, for
example China, which attracts over $40 billion worth of FDI inflows every year.
Despite the fact that the USA and China do not even have a bilateral investment
treaty, the USA is the most important source of FDI in China. The same is the case in
Brazil. Therefore an MFI is unlikely to make any difference to the level of FDI inflows,
while it has the potential to affect their quality.

No Symmetry between the Rights and Responsibilities of Foreign Investors is
Proposed

Proponents of an MFI seek to protect only the rights of investors or corporations.
Nothing is being proposed in terms of their obligations and responsibilities, and there
are no provisions concerning protection of host country interests. FDI flows are genet-
ally undertaken by MNEs that command enormous resources and power as as a result
of their gigantic and global scales of operation which are larger than the economies of
many of the countries they operate in and which are growing faster than the size of
many of these economies, as shown by UNCTAD’s 2000 World Investment Report. This
enormous power can be misused to pursue restrictive business practices.® Recognition
of concerns about possible misuse of this power in private hands led the international
community to launch several initiatives at the international level to curb it, such as

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

165



the United Nations Code of Conduct on TNCs in the 1970s that was also resisted by
developed countries (Correa and Kumar, 2003). The glaring lack of a binding inter-
national regulation of the activities of international corporations has often been noted
in the past decade. The Bhopal tragedy, where the MNC concerned sought to shirk
the liability arising from the actions of its majority-owned subsidiary is a case in point.
The practice of manipulation of transfer prices to shift funds across countries to evade
taxes is also well-known. Furthermore, while there are attempts to curb the ability of
host governments to impose performance obligations, the ability of corporations to
impose restrictive clauses on their subsidiaries that are often trade distorting goes
unregulated. According to Bergsten and Graham (1992), an ‘ideal accord would grant
specific rights to, and simultaneously place certain obligations on, three sets of actors:
(a) governments of nations that are host to FDI (including sub-national governmental
entities); (b) governments of nations that are home to international corporations; and
(c) international corporations themselves’.

Adequate Frameworks for Investment Protection and Dispute Settlement Exist
A general impression that is created by the protagonists is that an adequate framework
for protection of investment and dispute settlement does not exist. This impression is
completely flawed. There exists an elaborate framework for investment protection and
dispute settlement at the bilateral as well as at multilateral levels. There is an exten-
sive network of bilateral investment promotion and protection agreements or treaties
(BIPAs or BITs) between different pairs of countries. By the end of 2001, 2096 such
treaties had been signed by 174 countries. The bulk of these treaties were signed
during the 1990s following the rapid growth of FDI flows. As many as 31 per cent of
the treaties have been concluded between developed and developing countries and 45
per cent between developing countries.” Typically, these BITs provide protection and
national treatment for investments that have been established in tune with the
existing national regulations and policies. Hence, they provide flexibility to host
countries to pursue their development policy, while at the same time giving a sense of
security to foreign investors. It is much easier to conclude BITs than to establish a mul-
tilateral framework, as is clear from the fact that the OECD’s negotiations for an MAI
could not be concluded even though all the negotiating parties were developed
countries.

Furthermore, multilateral instruments for protection and guarantee of international
investments do exist. They include the Multilateral Investment Guarantee Agency
(MIGA) under the World Bank which came into being in 1988. The International Con-
vention of Settlement of Investment Disputes (ICSID) also falls under the aegis of the
World Bank and has provided a framework for dispute settlement since the mid-1960s.
Other such bodies are the UN Committee on International Trade Law (UNCITRAL)
and the International Chamber of Commerce (ICC) (Correa and Kumar, 2003).
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Finally, contrary to the general impression created by the proponents of an MFI,
bilateral investment treaties would still be needed, even with a multilateral agree-
ment, just as the presence of GATT in trade in goods has not removed the need for
bilateral trade agreements.

No Reciprocity with Labour Mobility

Capital and labour are two mobile factors of production. The proposed framework on
investment proposes to liberalise capital movements without providing for labour
mobility and hence would create asymmetry. The economic arguments for free move-
ment of labour are no weaker than those for free movement of capital (Hoekman and
Saggi, 2000). As Panagariya (2000) argues, ‘symmetry dictates that alongside invest-
ment agreement, there also be an agreement on the movement of natural persons.
Since the current ethos is unlikely to permit the inclusion of such proposals into the
negotiating agenda, there is no reason for inclusion of investment into the agenda
either.’ Regional blocs such as the EU and NAFTA that provide for free capital move-
ment between member states generally also provide for labour mobility.

Evidence of the reluctance of developed countries to liberalise labour mobility is
clear from the lack of commitments made by them in respect of Mode 4 in the GATS
that covers movement of natural persons. Almost all of the market access commit-
ments made by developed countries are subject to limitations such as an economic
needs test or restricted to a specified proportion of the work force. Similarly, 83 per
cent of commitments in respect of national treatment made by developed countries
are also subject to limitations such as tax treatment or other discriminating treatment
that is sometimes non-transparent. This situation prevails notwithstanding Article
IV.1(c) of GATS, which covers ‘the liberalisation of market access in sectors and
modes of supply of export interest’ to developing countries’ (RIS, 2002). The restric-
tions on movement of natural persons across regions impose a cost on developed and
developing economies far exceeding that of trade restrictions on goods. Winters et al.
(2002) have estimated in the framework of a CGE model that an increase in devel-
oped countries’ quotas for both skilled and unskilled temporary workers equivalent to
just 3 per cent of their labour force would lead to over US$150 billion of welfare gains
for developed and developing economies.

5 The Way forward for the Canciin Ministerial Conference

We have reviewed above the merit of various arguments in favour of a GAT T-type
multilateral framework on investment. It is clear that an MFI is justified on neither
conceptual or policy grounds. The reduced flexibility to regulate FDI inflows in tune
with their development policy objectives resulting from agreeing to a multilateral
framework could lead to considerable loss of welfare in developing countries. While
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the proposed MFI would reduce the policy space available to developing countries, it
does not offer them anything in return. Neither they can expect more inflows of FDI
nor any reciprocity in other sectors such as labour mobility. In view of this, developing
countries resisted a negotiating mandate on investment at the Doha ministerial con-
ference. However, developed countries, and especially the European Union, strongly
pushed for a negotiating mandate. The final Doha Declaration provides as —follows:

Relationship between trade and investment

20. Recognising the case for a multilateral framework to secure transparent, stable
and predictable conditions for long-term cross-border investment, particularly
foreign direct investment, that will contribute to the expansion of trade, and the
need for enhanced technical assistance and capacity-building in this area as
referred to in paragraph 21, we agree that negotiations will take place after the Fifth
Session of the Ministerial Conference on the basis of a decision to be taken, by explicit
consensus, at that session on modalities of negotiations® (emphasis added).

Although the language of the Declaration talks of the need for a consensus on the
modalities of negotiations, the Chairman’s understanding and clarification that
enabled the adoption of the Declaration at the Doha Ministerial suggests that the
negotiating mandate would itself be subject to an explicit consensus:

I would like to note that some delegations have requested clarification concern-
ing paragraphs 20 ... of the draft declaration. Let me say that with respect to the
reference to an ‘explicit consensus’ being needed, in these paragraphs, for a decision
to be taken at the Fifth Session of the Ministerial Conference, my understanding is
that, at that session, a decision would indeed need to be taken by explicit consensus,
before negotiations on trade and investment ... could proceed.

In my view, this would also give each member the right to take a position on modalities

that would prevent negotiations from proceeding after the Fifth Session of the Ministe-

rial Conference until that member is prepared to join in an explicit consensus
(emphasis added).

H. E. Youssef Hussain Kamal, Qatari Finance, Economy and Trade Minister,

Chairman of Doha Ministerial Conference at the closing plenary session,

14 November 2001°

Going by the Chairman’s understanding, the negotiating mandate on investment is
yet to be obtained at the fifth ministerial conference scheduled to be held in Canciin
in September 2003. In light of that, this section reviews the various options that devel-
oping countries can consider at the Canciin Ministerial in September 2003.

In the context of the Doha Mandate, developing countries have four possible
options:
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Most Preferred Option: Resist a Negotiating Mandate at Canciin

Keeping in mind the Chairman’s clarification, it is still possible to resist a negotiating
mandate on investment. For this to happen, a coalition of developing countries would
be of critical importance. Developing countries will have to argue their case effec-
tively. They could also draw attention to the practical problems involved in arriving at
a consensus on the subject in the light of the OECD’s MALI experience when a rela-
tively homogeneous group of 29 OECD Member States failed to atrive at a consensus
even after negotiations lasting over three years. Another attempt to evolve a multi-
lateral framework on investment, the UN Code of Conduct on TNC:s, similarly could
not be concluded successfully, despite protracted negotiations lasting from 1977 to
1992. In a forum like the WTO, whose membership covers the entire spectrum of
high-income, middle-income, low-income and least developed countries, the possibil-
ity of arriving at a consensus would appear to be abysmally low. The potential cost in
terms of world development and welfare could be substantial, while the promise of
gains is negligible. Instead, developing countries could seek a review of the reasons for
the failure of the OECD’s MAI and the lessons learnt from that experience as a part of
the ongoing study process launched at the Singapore ministerial conference in the
form of WGTI. This option would be by far the most desirable from a developing
country point of view. But it would also be the most challenging to achieve given the
developed countries’ serious pursuit of an MFI. Yet it could be feasible, depending on
the ability of developing countries to form a coalition on the issue.!°

A Compromise Solution: A Multilateral Treaty on Investment Negotiated Outside
the WTO

If developed countries persist with their demand for an MFI, a compromise solution
could be a multilateral treaty on investment negotiated outside the Single Undertak-
ing of the WTO. The objective of proponents of an MFI is ‘to secure transparent,
stable and predictable conditions’ for cross-border investments, particularly FDI, that
can be well served by a free-standing independent multilateral treaty on investment
negotiated within the UN framework like many other international treaties, such as a
the Law of the Sea, that have served their purpose well. An independent Multilateral
Investment Treaty (MIT) could be modelled in large part on the Bilateral Investment
Promotion and Protection Treaties (BIPAs) that provide protection for investments
approved under the existing policies. It could also contain provisions on the
obligations of investors among other provisions that are considered necessary. It could
link itself with the existing institutional infrastructure on investment protection and
settlement of investment disputes in the framework of ICSID, UNCITRAL, ICC and
MIGA. Developing countries could argue that the WTO does not have the necessary
expertise to deal with investment, which is a subject dealt by finance or industry min-
istries, rather than by trade diplomats. UNCTAD would probably be a more appropri-
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ate forum, as it has inherited the UN Commission on TNCs. UNCTAD is also well
placed to put a development dimension at the core of an MIT.

If there is an agreement to negotiate a treaty on investment outside the WTO, one
alternative could be to resurrect the draft UN Code of Conduct on TNCs which could
be adopted with minor amendments. The draft UN Code was negotiated in protracted
negotiations over the 1977-1992 period. The draft code represents a balanced
approach to a multilateral framework, setting out rights and obligations of investors
and host governments (Correa and Kumar, 2003). The draft Code could not be
adopted because of differences between developed and developing countries on its
legal status and was abandoned in 1992. In view of the fact that considerable negotiat-
ing effort was spent in refining its different elements, its balanced treatment of host
country, home country and investor interests, and its ability to provide a stable,
predictable and transparent framework for FDI, it would serve the objective of both
developed and developing countries very ably. It was negotiated within the negotiat-
ing platform of the UN Commission on TNCs which is currently serviced by
UNCTAD. UNCTAD has the capability to provide a Secretariat for the Code and to
service its implementation, given its work on investment.

The Last Resort: Negotiating a Development-friendly Multilateral Framework in
the WTO

If a negotiating mandate on investment is unavoidable at the Canciin ministerial
conference, then developing countries have to ensure that the framework contains
adequate development provisions so that their development process is not disrupted
and sufficient flexibility to pursue their developmental policy objectives is retained.
This will be a big challenge and must be responded to by proactive preparation by the
developing country negotiators in evolving a development-friendly MFI draft. In such
a draft each and every element will have to be defined in such a manner that the con-
cerns of developing countries are kept in mind. Some reflections on this are discussed
in the following section.

6 Incorporating a ‘Development Dimension’ in a Possible MFI

If it is decided to negotiate a multilateral framework on investment within or outside
the Single Undertaking, developing countries would have to reflect on different ele-
ments of such a framework from their perspective, including scope and definition,
transparency, non-discrimination (national treatment and MFN) and development
provisions. A basic consideration in the analysis that follows is the incorporation
throughout a possible MFI of a ‘developmental dimension’. Under this concept, the
effects on development of various obligations should be systematically assessed in
order to ensure that the overall impact of a possible agreement on development is pos-
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itive, and that obligations with a likely negative effect are excluded or minimised. The
Doha Declaration places heavy emphasis on the development provisions in Para 22 as
follows:

22. In the period until the Fifth Session, further work in the Working Group on
the Relationship Between Trade and Investment will focus on the clarification of:
scope and definition; transparency; non-discrimination; modalities for pre-estab-
lishment commitments based on a GATS-type, positive list approach; development
provisions; exceptions and balance-of-payments safeguards; consultation and the set-
tlement of disputes between members. Any framework should reflect in a balanced
manner the interests of home and host countries, and take due account of the develop-
ment policies and objectives of host governments as well as their right to regulate in the
public interest. The special development, trade and financial needs of developing
and least developed countries should be taken into account as an integral part of
any framework, which should enable members to undertake obligations and com-

mitments commensurate with their individual needs and circumstances. ...
(emphasis added).!!

The challenge, therefore, before developing countries is to define different elements of
an MFI in such a manner that their developmental concerns are taken care of. Given
the different impact that an MFI may have on developed and developing countries, an
MFI should allow for differential treatment with regard to developing countries (and
LDCs), as generally permitted under GATT/WTO Agreements.

A crucial point in the negotiation of an MFI is how to achieve a balance between
rights and obligations. In other words, a MFI should not only contain a set of restric-
tions on Members’ policies, but it should also spell out clearly the obligations of
investors. Most importantly, developing countries should retain flexibility in pursuing
selective policies in tune with their development policy objectives and impose per-
formance requirements on foreign investors.

Some considerations for designing a development-friendly framework are as
follows:

Scope and Definition

It is important to clarify the implications of different criteria adopted for scope and
definition from the perspective of host and home countries. Adoption of a broad scope
and definition has obvious problems. For instance, a broad assets-based definition and
all-encompassing sectoral coverage would limit governments’ ability to regulate
financial flows and manage financial crises. Given the frequency of crises in various
parts of the world, international financial institutions such as the World Bank are
advising caution on the part of the governments with respect to capital account
liberalisation.!?
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Past experience suggests that if investment agreements have a broad and general
scope, they are not able to keep in mind the specific conditions and interests of differ-
ent countries. Hence there is need for exceptions. The experience of OECD’s Multi-
lateral Agreement on Investment is illustrative in this context as it had to be annexed
with several hundred exceptions, despite the fact that the contracting parties were all
highly developed OECD member countries. Although bilateral investment treaties
adopt broad assets-based definitions, their scope is limited to investments undertaken
in accordance with national laws and policies and their purpose is essentially protec-
tion. Similarly, investment treaties negotiated within regional integration arrange-
ments (RIAs) such as EU and NAFTA are also generally broad in their coverage.
However, the treatment accorded under these treaties is given on a discriminatory
basis to the member states in the RIA only and these RIAs invariably cover mobility of
all the goods and factors of production such as labour and capital.

Considerations for defining the Scope and Coverage of the Framework from a
Development Perspective:

i) Restrict the Scope to FDI

In the present context, it is important to keep in mind the mandate of the Doha Dec-
laration that suggests, in paragraph 20, that the focus is on ‘long-term cross-border
investment, particularly foreign direct investment, that will contribute to the expan-
sion of trade’. Thus the mandate clearly limits the scope of the possible MFI to ‘long-
term cross-border investments particularly foreign direct investments’. It is important
to focus on FDI because these are essentially long-term in nature. In the WGTI meet-

ings, Japan was one of the countries that argued for the need to restrict the scope of
MFI to FDL.13

ii) Majority Ounership is the Only Objective Criteria for Defining FDI

FDI is distinguished from foreign portfolio investments in that ownership is accompa-
nied by management control. Therefore, there is a need to define a threshold of equity
ownership that ensures management control and hence can be used to distinguish FDI
from all other types of foreign investment. Different levels of equity ownership are
used in different countries for defining a controlling stake. For example, the IMF
considers 10 per cent equity ownership to be adequate for exercising control, some
institutions (for example the Reserve Bank of India) use 25 per cent ownership as
sufficient and in some countries the figure is set at 33 per cent. However, all these
criteria are arbitrary in nature. Indeed, the proportion of ownership necessary for exer-
cising effective control over an enterprise depends on how the rest of the share hold-
ing is dispersed. Majority ownership is the only objectively defined threshold because
only the majority shareholder is able to take all the important decisions. Hence,
majority ownership could be employed to define FDI. GATS, CARICOM and the
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Statute of a ‘European Company’ have adopted the majority ownership rule in their
definitions of a controlling stake.!*

iii) Limit the Coverage to Export-oriented FDI that Contributes to Trade Expansion
Furthermore, the Doha Declaration focuses on ‘foreign direct investment that will
contribute to the expansion of trade’. Clearly, the focus is on investments that con-
tribute to the expansion of trade and eventually to development, rather than on all
cross-border investments. There are certain types of foreign direct investments that
contribute to trade expansion more than other investments. While the bulk of foreign
direct investment flows continues essentially to be seeking the domestic markets in
the host countries and generally substitute trade, export-platform investments under-
taken by multinational enterprises as a part of their restructuring of production
according to international differences in factor costs have contributed significantly to
the expansion of world trade over the past three decades. Export-oriented foreign
direct investments have helped the east and south-east Asian countries to rapidly
build their manufacturing export capabilities. Therefore, these investments can con-
tribute to the expansion of trade as well as expediting the development of the host
countries. The literature suggests that export-oriented foreign direct investment is a
special type of foreign direct investment and is determined by different factors (Kumar,
1994; 1998). Therefore, in view of the language of paragraph 22 of the Doha Declara-
tion, it is worthwhile to argue a case for limiting the scope of possible MFI to export-
oriented FDI and not all cross-border investments.

iv) Limit the Coverage to Greenfield Investments that contribute to growth

FDI’s developmental impact on the host country also depends on whether it takes the
form of a greenfield investment or acquisition of an existing enterprise (Brownfield).
UNCTAD’s studies suggest that ‘the potential of an adverse effect is greater in the case
or M & As than in the case of greenfield investment’.’® It may be argued that green-
field investment has a greater potential for contributing to the expansion of trade by
making a contribution to manufacturing and export capabilities than through acquisi-
tion of existing enterprises. Therefore, developing countries may wish to exclude
acquisitions of existing enterprises from the scope of a possible MFI.

Transparency: Seeking a Symmetric Framework

In an effort to attract FDI, developing countries are themselves moving towards mak-
ing their investment policy regimes more transparent. It is not clear whether binding
rules on transparency are necessary. APEC’s approach to Non-binding Investment
Principles may be adequate. Keeping in mind the generally life-long relationship that
they entail, governments are more cautious in dealing with investments, and espe-
cially with FDI, than trade. The WTO Secretariat has observed that transparency pro-
visions in existing bilateral and regional investment treaties — where they exist — are
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generally less detailed and prescriptive than similar requirements in the WTO.16
While transparency with respect to an FDI policy framework might be unexceptional,
some of the procedures for processing and evaluating proposals might not be made
transparent in the public interest. The exceptions of where keeping information
confidential is in the public interest need to be provided.

In dealing with foreign investors, governments of developing and least developed
countries often experience an information asymmetry, i.e. availability of little infor-
mation about the background and track record of the investors in other countries with
respect to corporate social responsibility, their involvement in bribery and corruption
and restrictive business practices. The recent cases of Enron, Anderson and Xerox are
cases in point. In this context, the MFI should provide for transparency on the back-
ground and track record of corporations and other investors. Investors and home gov-
ernments must accept obligations to share information on their involvement in ques-
tionable dealings. The MFI could also provide for the creation of a centralised online
database recording cases of fraud, bribery and corruption, transfer pricing manipula-
tions and questionable dealings, and other cases of violation of national laws from
different host countries in respect of foreign investors. Such a database will be particu-
larly useful for governments, especially in smaller and poorer countries with limited
resources to verify the credentials of foreign investors.

National Treatment in Post-establishment Phase: Retaining the Policy
Flexibility

As argued earlier, MNC affiliates enjoy several monopolistic advantages such as glob-
ally known brand names, proprietary superior technology, captive access to resources
and talent; they face different opportunities and pursue different objective functions
compared to national enterprises. The margin of the edge enjoyed by them may be par-
ticularly wide in poorer developing countries. In low-income countries, because of a
wide technology gap, not only may knowledge spill-overs fail to take place, but the
foreign entry may sometimes crowd domestic enterprises out and hence lower host
country welfare (Correa and Kumar, 2003).

Therefore, in contrast to the argument of the proponents of MF, the playing field is
already tilted in favour of MNCs. When they enter a country, MNCs are already far
ahead of domestic enterprises in the potential host country, especially if it is a devel-
oping county, because of their monopolistic ownership of unique assets. Offering
national treatment to foreign enterprises and domestic enterprises would amount to
discriminating against the latter. In most developing countries, the little local entre-
preneurship that exists runs the risk of vanishing altogether if forced to compete with
mighty global corporations under ‘national treatment’.

Given the differences in corporate strategy and decision-making, and the special
advantages of MNC:s, host governments in developing countries often need to adopt
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policies supporting and nurturing domestic ‘infant enterprises’ or small and medium
enterprises from foreign competition, either through selective policies towards FDI
or through measures favouring domestic enterprises. Given the scarcity of public
funds that may be committed through tax exemptions or subsidies to promote devel-
opment-related activities (such as research and development, employment and adding
local value), governments in developing countries may need to limit the granting of
incentives to national firms or to a certain category thereof, for instance, small and
medium enterprises. Discriminatory support measures favouring domestic enterprises
in strategic industries are quite common even in the developed world. A well-known
example is SEMATECH, a consortium of computer chip manufacturers that has
excluded foreign participation and has received substantial subsidies from the US
government.!?

The recognition of national treatment as a general principle in an MFI would pre-
vent any future change in legislation aimed at providing advantages to nationals,
which are not available to foreign investors. The Doha Declaration indicates that any
framework should ‘take due account of the development policies and objectives of host gov-
ernments as well as their right to regulate in the public interest ...’ (emphasis added).!®

To protect flexibility for developing countries, granting of national treatment in
the post-establishment phase may be structured on the basis of a GATS-type positive
list approach which is more development friendly and could be subject to such limita-
tions as were considered necessary. The GATS-type approach leaves to the Members
the possibility of determining in which sectors the national treatment standard will be
applicable. National treatment, therefore, is not unconditionally and automatically
applicable (as in other WTO Agreements) but is subject to the prior decision of the
respective Member who prepares its own ‘positive list’ of sectors where it is ready to
give concessions.

d) National Treatment in Pre-establishment Phase: Exclude any Commitments
Currently, WTO Member States can apply measures aiming at screening FDI inflows,
either in particular sectors or across the board, in order to admit those projects that are
consistent with their development needs. Since the objectives sought by host coun-
tries (such as the building up of domestic industrial and technological capabilities, the
development of SMEs, the protection of the environment and the development of
particular regions) may vary significantly, the criteria to assess investment proposals
are also likely to differ among countries.

In view of the great variation in the quality or developmental impact of different
FDI proposals on the host country’s economy and in the light of possible adverse
impact on domestic enterprises and host country welfare, as observed eatliet, host gov-
ernments may wish to protect domestic ‘infant enterprises’ or small and medium
enterprises from foreign competition through selective policies towards FDI. Host
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governments may also impose, subject to the TRIMS Agreement, performance
requirements on foreign entrants to regulate their operations in tune with their devel-
opment policy objectives. The policy flexibility of governments of developing coun-
tries to pursue a selective policy towards FDI and impose performance requirements is
very crucial and needs to be retained in any multilateral framework. The Doha Decla-
ration provides for such flexibility and suggests due regard for development policy; it
preserves their right to ‘... take due account of the development policies and objectives
of host governments as well as their right to regulate in the public interest’."”

The application of the national treatment principle for pre-establishment would
limit host countries’ freedom to exclude or restrict foreign investment in specified sec-
tors or activities, stipulate domestic ownership requirements and adopt other permissi-
ble performance measures at the entry of FDI. Pre-establishment national treatment is
not provided under bilateral investment treaties, except for a few treaties signed by the
USA. Investment agreements as a part of regional integration arrangements (RIA)
agreements like NAFTA provide for pre-establishment national treatment. But these
are limited to partners on a reciprocal basis and also include full labour mobility along-
side capital mobility. MFI, on the other hand, is limited to only capital mobility and
not labour mobility.

Therefore, developing countries should resist the national treatment obligation for
pre-establishment stage to retain the policy flexibility.

The proponents of MFI argue that a GATS-type approach to pre-establishment
national treatment commitment allow adequate policy space to developing coun-
tries.?? In principle, the GATS approach provides the flexibility. However, the experi-
ence of GATS suggests that developed countries bring pressure on developing coun-
tries to make commitments in the sectors that are of particular interest to them.

(e) Most-Favoured-Nation: Building Exceptions for Ethnic Investors

The extension of the MFN treatment to investment may be seen as a logical require-
ment in a multilateral system. It may affect, however, the special treatment conferred
by many developing countries to ‘ethnic overseas investors’, in spite of their being per-
manent residents in or citizens of other countries. Therefore, exceptions for a differen-
tial treatment for ethnic ovetseas investors may be retained in a possible MFI.

(f) Development Provisions

Developing countries seek FDI as a resource for their industrialisation and develop-
ment. FDI is supposed to bring to its host country a number of valuable resources for
development, such as capital, technology, managerial and marketing skills, and some-
times market access in the case of export-oriented FDI. The knowledge and techno-
logies brought in may be diffused through the host economy and hence be more pro-
ductive. However, not all FDI brings with it such resources and as is evident from the
literature cited in Section 3, FDI may even reduce host country welfare by crowding
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out FDI. The evidence also shows the critical importance of host government policies
such as performance requirements in maximising the benefits of FDI and minimising
possible adverse effects. Hence, host governments — developed as well as developing —
have generally employed policies that bring the operations of MNC:s into consonance
with the host country’s developmental goals.

i) Flexibility to Impose Performance Requirements

Under special and differential treatment provisions, developing countries should seek
flexibility to pursue policies that help them in exploiting the resources of MNC:s for
their development more effectively. These include policies such as performance
requirements. Performance requirements may be employed to increase the depth of
the involvement of MNCs’ operations with the host economy and enhance their ver-
tical linkages (such as local content requirements), to moderate the adverse effect of
FDI on the balance of payments of the host country (such as export performance
requirements or foreign exchange neutrality requirements), and to put in place domes-
tic equity or joint venture requirements to facilitate absorption of technology trans-
ferred by MNC:s, and training and transfer of technology requirements. The evidence
available has shown that developed and developing countries have extensively
employed these performance requirements and they have helped the host govern-
ments in achieving their development policy objectives (Kumar, 2003).

Some of these performance requirements, such as local content requirements and
foreign exchange neutrality requirements, have been phased out as per the obligations
of TRIMs Agreements . Others can still be applied. A number of developing countries
have sought extensions to the phase-out period for implementation of commitments
under TRIMs.?! In cases where developing countries agree to negotiate an MFI, they
can seek an abrogation of the TRIMs Agreement as the MFI will subsume all the
necessary elements for dealing with investment.

ii)  Exceptions in Government Procurement

Government procurement has been extensively used, in developed and developing
countries, to promote the development of local industries by means of preferential
treatment in terms of prices or other conditions of supply. From a developmental per-
spective, a possible MFI should be flexible enough to permit the use of public purchas-
ing power as an instrument to promote the development of local firms.?

iii) Balance of Payments Safeguards

Safeguards should be built into the possible MFI for periods of balance of payments
difficulties faced by developing countries. BIPAs have sometimes incorporated provi-
sions for temporary suspension of remittances of profits and dividends and repatriation
of disinvestments proceeds by companies in periods of balance of payments difficulties
faced by host countries. Such provisions could be built into an MFI as well.
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iv) A Special and Differential Treatment based on Objectively Defined Criterion for
Development

The special and differential provisions for developing countries should be based on the
level of development rather than additional transition years. For example, the provisions
and policy flexibility could be linked to developing countries reaching a threshold of per
capita manufacturing value added (MVA per capita). In this way the concept of gradua-
tion is built into as countries crossing the development threshold will cease to enjoy spe-
cial and differential treatment. As in the case of the Agreement on Subsidies and Coun-
tervailing Measures (SCM), a threshold level could be defined, of MVA per capita,
keeping in mind the world average of per capita MVA of US$1000 (MVA accounting
for roughly 20 per cent of GDP and with an average per capita income for the world of
US$5000 in 2000). A country should retain the policy flexibility that it deems desir-
able to pursue its development policy objectives so long as it has not crossed the
threshold of US$1000 of MVA per capita. In this way the SDT will be based on an
objective criteria will also introduce a concept of graduation. The countries below the
MVA threshold should have complete freedom to apply performance requirements
and other policies to maximise the contribution of FDI to their development.

(g) Balancing the Host Country and Home Country Interests

The Doha Declaration indicates the need to balance the interests of host and home
countries. However, no indication has been made on how to balance the interests of
developed and developing countries. A balancing of interest between all the stake-
holders could be ensured with rights and obligations of all the stakeholders and by
ensuring a symmetry between capital and labour mobility. China, Cuba, India, Kenya,
Pakistan and Zimbabwe have made a joint submission to the WGTI on Investors’ and
Home Governments’ Obligations.?®

i)  Seeking Binding Investors’ Obligations

The proponents of the MFI have been seeking rights of foreign investors which the
host country governments should commit to provide. However, nothing has been said
about the obligations of the investors or the home countries. Any multilateral frame-
work on investment has to be a balanced one defining the rights and responsibilities of
all the actors involved. The Doha Declaration indicates the need for a balanced frame-
work covering host and home country interests.

FDI is generally undertaken by TNCs. Given the massive economic power and
resources that they command and their operations spreading around the globe, it is dif-
ficult for host governments to regulate their conduct. In view of their objective of
global profit maximisation, there could be conflict of interests between their objec-
tives and the development policy objectives of host countries and they could indulge
in restrictive business practices, manipulation of transfer prices and other anti-
competitive or corrupt practices. A number of cases of corporate misconduct have
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been reported from different parts of the world involving some of the largest TNCs.
National regulations have obvious limitations in regulating the operations of TNCs
which cover the globe, although countries like the USA have adopted regulations
covering operations conducted outside their national boundaries such as the Foreign
Corrupt Practices Act and anti-trust regulations.?*

Recognising the limitations of host governments in regulating the activities of
TNGs, the international community has made several attempts to establish inter-
national norms of conduct for TNCs. These include the OECD’s Guidelines of 1976,
the ILO’s Tripartite Declaration, UNCTAD’s Multilaterally Agreed Set of Principles
on Restrictive Business Practices and Draft Code of Conduct on International Trans-
fer of Technology, among others (Correa and Kumar, 2003). The most ambitious and
comprehensive of such attempts was the initiative to try to establish a UN Code of
Conduct on TNCs, a draft of which was developed in lengthy negotiations during
1977-1992. The draft TNCs Code (abandoned in 1992) provided for a number of
obligations to be complied with by foreign investors. During the period since the late
1990s, there has been a big trend towards consolidation and restructuring in the cor-
porate world through mergers and acquisitions. These mergers and acquisitions have
further increased concentration in larger corporations and, hence, their market and
political power.

Some of these obligations and others that could be appropriately considered for
incorporation in a possible MFI include:

¢ In terms of general principles, foreign investors would respect the national sover-
eignty of host governments and the right of each state to regulate, monitor and
determine the role such corporations may play in economic and social development
and to limit the extent of their involvement in specific sectors; agree not to inter-
fere in the internal affairs of the host country and intergovernmental relations;
adhere to economic goals and development objectives, policies and priorities, and
work seriously towards making a positive contribution to the achievement of broad
developmental objectives; adhere to socio-cultural objectives and values, and avoid
practices, products or services that may have detrimental effects; and abstain from
corrupt practices.

e Making a contribution to the strengthening of the scientific and technological
capacities of developing countries

e Contributing to the technical and managerial training of nationals of host states
and giving priority to the employment of local personnel at all levels;

e Refraining from imposing restrictive clauses in technology transfer contracts with
their affiliates and licensees that prevent absorption and assimilation of technology
transferred;?
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e Refraining from imposing conditions on their overseas affiliates that restrict the
sourcing of equipment, spares, raw material and services to affiliates’ sources;

¢ Contributing to the promotion and diversification of exports and to increased util-
isation of goods, services and other resources available locally;

e Not imposing restrictions on overseas affiliates regarding their exports either by
limiting their quantity or destination;

e Co-operating with host governments in periods of balance of payments crisis by
delaying remittances of profits and by phasing out divestment proceeds;

e Desisting from engaging in short-term financial operations or intra-corporate trans-
fers in a manner that would increase currency instability and balance of payments
difficulties;

e Prohibiting the imposition of restrictions on affiliates regarding the sourcing of
their purchases and on their exports;

e Applying fair pricing policies in intra-corporate trade and curbing transfer pricing
manipulations;

¢ Paying due regard to international standards of consumer protection;*

e Adopting fair employment practices, providing a safe and healthy working envi-
ronment, paying remuneration to workers that provides them with an adequate
standard of living and recognising their right to join organisations of their own
choice without previous authorisation, eliminating discrimination unrelated to
individual’s ability to perform his/her job and protecting children from economic
exploitation;?’

o Taking steps to protect environment and rehabilitate it when there is damage;

o Accepting that they should disclose financial as well as non-financial information
on the structure, policies and activities of the TNC as a whole, as well as that of the
local affiliate.?®

ii)  Seeking Provisions for Transfer of Technology by Investors
For developing countries and LDCs, access to foreign technology is a critical issue
which has not so far been adequately addressed in WTO Agreements. There are limi-
tations in national regulations in effecting technology transfer from MNCs, as is clear
from the evidence that is available.?” As mentioned, an attempt was made in the 1980s
to establish an International Code of Conduct on Transfer of Technology under the
auspices of UNCTAD, but these negotiations have failed.

If an MFI is to be negotiated, an important target for developing countries may be
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to include provisions relating to transfer of technology, so as to ensure that foreign
investment effectively contributes to the technological development of the host coun-
try. Issues to be considered in this framework include:

e Requirements of transfer of technology as a condition for entry or operation of a
foreign investment;

¢ Obligations to train and employ local personnel;

e Performance requirements related to a given level or value of research and develop-
ment;

e Restraints on the TNCs from imposing restrictions on their overseas affiliates that
adversely affect the process of absorption of technology and diversify sources of
capital equipment and services;

e Measures to attract FDI in research and development activities;

e Grant of subsidies and tax benefits in developed countries to promote the transfer of
technology (including associated equipment) to developing countries and LDCs.>

iii) Dealing with Market Power and Restrictive Business Practices of MNEs

Concern about the market power of MNEs and possible abuse of it has attracted the
attention of the international community. MNEs have been found to have engaged in
a number of anti-competitive arrangements with other firms. These include horizontal
international marketing and price-fixing cartels, vertical international distribution
systems established by MNEs for the sale of their products and the use of joint ventures
with other firms.*! National competition policy may have limitations in dealing with
the abuse of market power by MNE affiliates which have operations crossing national
boundaries. As observed earlier, these concerns led to the adoption of the Set of Multi-
laterally Agreed Equitable Principles and Rules for Control of Restrictive Business
Practices drawn up under the auspices of UNCTAD in 1980. The set provides for col-
laboration between governments and puts in place an international mechanism to
facilitate control of RBPs. Enterprises are obliged to refrain from RBPs defined to
include price fixing, collusive tendering, market or customer allocation arrangements,
allocation of sales or production quota, concerted refusal to deal or supplies to poten-
tial importers and collective denial of access to an arrangement. The enterprises are
also required to refrain from abuse of market power in the form of predatory behaviour,
discriminatory pricing or terms, joint ventures, mergers and acquisitions, and refusal to
deal. It also facilitates appropriate action at multilateral level. However, the set is not
a binding instrument. Effective regulation of RBPs and other anti-competitive prac-
tices through binding provisions should form an integral part of the MFI if it is
negotiated.
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iv) Seeking Binding Home Country Obligations

In a balanced framework, the home governments should also accept some obligations.
Home governments’ policies do influence the behaviour of TNC:s originating in their
territories. Some home governments, for example the USA, have asserted their power
to restrict exports of goods by the overseas subsidiaries of US enterprises. Home gov-
ernments must accept an obligation not to impose such trade or investment-related
restrictions on the overseas affiliates of corporations based in their territories. They
should also undertake to provide information regarding the involvement of TNCs in
any questionable dealings and other information on their background that may be use-
ful for the host government at the time of approval. The home governments should
also co-operate with host governments in controlling restrictive business practices,
transfer-pricing manipulation and in recovery of the liabilities of TNCs resulting from
their misconduct in host countries.

v)  Seeking Commitment on Labour Mobility

MFI is a framework for liberalisation of capital flows and will benefit developed coun-
tries. Developing countries could seek a reciprocity in the form of a multilateral frame-
work for the liberalisation of labour flows. This would make it a balanced framework.
As observed earlier, the restrictions on the movement of natural persons are imposing
substantial costs in terms of world welfare. Facilitation of labour mobility would yield
substantial efficiency gains benefiting both home, as well as host, countries.*?

vi) An International Discipline on Incentives

A number of investment incentives are granted by developed and some developing
countries as a part of their industrial, technological and other policies. It has been
demonstrated that these incentives distort investment patterns in favour of developed
countries, as developing countries are at a disadvantage in trying to provide matching
incentives. Because of the prisoners’ dilemma inherent in investment incentives com-
petition, an international discipline to limit investment-distorting incentives would
maximise the collective welfare of the participating countries. Such a discipline
should form a part of an MFI. However, exceptions allowing developing countries and
LDC:s to use such incentives to promote such policy objectives as industrial develop-
ment and regional development of backward regions have to be built into such a disci-
pline.

vii) A Cautious Approach to Investor Protection

Standards relating to investor protection, such as general treatment, compensation in
cases of expropriation, protection from strife, free transfer of payments and subroga-
tion are generally contained in bilateral investment treaties and regional agreements
on investment. Those standards are by and large accepted and established in bilateral
and regional treaties. The implications of a possible inclusion of those standards in an
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MEFI will largely depend upon the scope of the adopted definition (particularly impor-
tant with regard to the free transfer of payments) and on the extent to which protec-
tion would be an absolute standard, or subject to a ‘contractual approach’ as suggested
above, that is, to compliance by the concerned investor with the host country’s laws
and regulations.

The right to initiate a dispute should be limited to Member States as currently pro-
vided under applicable rules for dispute settlement. Investor-to-state disputes would
not acceptable in an MFI negotiated in the WTO framework.

Furthermore, there is a need to adopt a cautious and restrictive definition of expro-
priation or takings in the light of evidence on litigation brought by affiliates of US cor-
porations against the Canadian government under Chapter 11 of NAFTA seeking
compensation for government regulations and actions affecting the business prospects
of companies as amounting to regulatory takings. For instance, the United Parcel Ser-
vice (UPS) has sued the Canadian government under Chapter 11 of NAFTA for $230
million over what it alleges is unfair cross-subsidisation by Canada Post of its Xpress-
post and Priority Courier operations.”® Regulatory actions of host governments taken
in pursuit of their development policy goals and of environmental and social objec-
tives which are in the broad public interest should be specifically excluded from the
scope of expropriation or regulatory takings.

7 Concluding Remarks

This paper has reviewed the options open to developing countries on investment at
the Canciin ministerial conference of the WTO which will decide whether or not to
launch negotiations on a multilateral framework for investment. Given the high
opportunity cost of policy flexibility in the process of development and no reciprocity
or gains even in the form of higher inflows of FDI, the most prudent option for devel-
oping countries would be to resist a negotiating mandate on investment at Canctn. In
view of the clarificatory statement by the Chairman of the Doha ministerial confer-
ence that led to the adoption of the Declaration, this may still be possible. However, it
will require effective co-ordination among developing countries and their ability to
put up a strong coalition against the negotiating mandate.

A compromise solution could be to negotiate a multilateral treaty on investment
on the lines of bilateral treaties outside the WTO. Better still would be to resurrect the
UN Code of Conduct on TNCs, a draft of which still exists and which could be
adopted as a binding UN instrument. The draft UN Code provides a multilateral
framework balancing host country, investor and home country interests and could
serve the purpose of the protagonists of the MFI very well.

If a negotiating mandate at the fifth meeting is unavoidable, then efforts should be
made to ensure that developing countries’ concerns are built into each element of the
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proposed framework. This paper has outlined different elements of a possible MFI
which captures the development dimension to aid the preparations of developing
countries for negotiations. This is to be secured by limiting the scope of the MFI to
trade-oriented FDI, resisting commitments on pre-establishment national treatment
and adopting a GATS-type approach for post-establishment commitments, providing
for flexibility to pursue selective policy and impose performance requirements by
developing countries, incorporating investors’ obligations and home country obliga-
tions, providing for transfer of technology, control of RBPs and competition policy, in
order to balance the interests of the host and home countries. In this way, developing
countries will be able to minimise the damage that an MFI has the potential to cause
in terms of its effects on their development.
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Notes

1 See Brian Aitken and Ann E. Harrison (1999), pp. 605-18.

2 See Singapore Ministerial Declaration, WT/MIN((96)/DEC dated 18 December 1996.

3 See Doha Ministerial Declaration adopted on 14 November 2001, WT/MIN(01)/DEC/1.

4 See Dunning (1993) and Caves (1996) for expositions of theoretical approaches to FDI.

5 See Kumar (2001).

6 There have been several revelations of ‘sensational abuses of international corporate power. The most promi-
nent of these is the involvement of ITT in US plans to overthrow the government of Salvador Allende in Chile
and the efforts of US copper companies, nationalised by his government, to hinder Chile’s economic planning
through a campaign of economic disruption. The Chilean case was closely examined by the US Senate Sub-
Committee on Multinationals. Its investigations confirmed the fears of those who believed that US corporations
were a threat to the sovereignty of host states. The Chilean investigations were followed by hearings concerning
alleged corruption on the part of US firms operating abroad, particularly in the arms industry. The findings of
these hearings reinforced the view that US business abroad was a power that had to be controlled, and that the
USA itself had a duty to check abuses by its own corporations. This resulted in the passage of the Foreign Corrupt
Business Practices Act in 1977 (quoted from in Peter Muchlinsky (1999), pp. 6~7).

7 UNCTAD (2002), TD/COM.2/EM.11/2 8 May 2002.

8 http://www.wto.orgfenglish/tratop_e/dda_e/dohaexplained_e.htm#investment. Emphasis added.

9 http://www.wto.org/english/thewto_e/minist_e/min01_e/min01_chair_speaking_e.htm#clarification

10 Several developing countries continue to resist a negotiating mandate on investment at the Fifth Ministerial.
For instance, ambassadors from Kenya, Uganda and India at a Seminar on the Nature and Implications of a WTO
Investment Agreement held in Geneva on 20 March 2003, clearly argued against a WTO framework on invest-
ment besides representatives of over 40 NGOs. For more details see: http://www.tradeobservatory.org/library/
uploadedfiles/No_Investment_Negotiations_at_the_WTO.pdf

11 hetp://www.wto.org/english/tratop_e/dda_e/dohaexplained_e.htm#investment

12 See, for instance, World Bank, 1999: 146.

13 See Paper submitted by Japan at WGTI, WT/WGTI/W/111, April 2002.

14 See UNCTAD/ITE/IT/11; 1999a: 41-3.

15 UNCTAD, 1999, 2000: 171.

16 WTO, Working Group on Trade and Investment Transparency, WT/WGTI/W/109, 2002, A Note by the
Secretariat.

17 Moran (1996: 431).

18 Para 22 of the Doha Declaration.

19 Doha Ministerial Declaration, para. 22.

20 See Concept Paper on Policy Space for Development by EC and its Member States, WT/WGTI/W/154,
7 April 2003.

21 See Correa and Kumar (2003 ) for details.

22 In contrast, the draft MAI did not affect the right of a state to establish or maintain state (or private) mono-
polies, but prevented discrimination against foreign investors with regard to the sale of goods and services made
by a monopoly, as well as with respect to its purchase of goods and services from third parties, except to the extent
that the purchase were not made with a view to commercial resale or for use in the production of goods and
services for commercial sale.

23 See WT/WGTI/W/152, 19 November 2003.

24 See Muchlinsky (1999, chapter 6) for an analysis of the limitations of national regulation on TNCs given
their operations transcending the national boundaries.

25 See Kumar (1985) for evidence on restrictive clauses included in technology transfer contracts signed by TNCs.
26 The Working Group on Transnational Corporations of the UN Sub-Commission on Human Rights is delib-
erating on the Responsibilities of Transnational Corporations to Human Rights. A significant part of the obliga-
tion of TNC:s being discussed relates to consumer protection. TNCs are required to ensure the safety and quality
of the goods and services they provide and not to produce, market or advertise potentially harmful products. The
enforcement mechanisms and appropriate sanctions in case of non-observance of obligations by TNCs is also
being debated. See http://www.unhchr.ch/html/menu2/2/sc.htmas for more details. Also Times of India, 4 August
2002.

27 Such obligations are being debated by the TNCs Working Group of the UN Sub-Commission on Human
Rights, op.cit.
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28 The European Commission already has Directives on the reporting and disclosure requirements requiring
consolidated accounts. See Muchlinsky (1999, chapter 10).

29 See Muchlinsky (1999), p. 447, describing Nigerian experience with transfer technology regulation that has
been largely ignored by foreign and local investors when entering into technology licensing contracts.

30 The establishment of this type of incentives may require appropriate adjustments to the Agreement on Sub-
sidies and Countervailing Measures. It should also be noted that under article 66.2 of the TRIPs Agreement,
developed countries are bound to provide incentives domestically to promote the transfer of technology to LDCs.
31 See Muchlinsky (1999: p. 387).

32 See Winters et al., 2002.

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

189



9

A Multilateral Competition Agreement
and the Developing Countries

Michael Davenport*

1 Executive Summary

The argument for introducing competition policy as a ‘new’ WTO issue — and for set-
ting up a WTO working group to examine it — is that improved market access achieved
by lower trade barriers is put at risk by anti-competitive practices. Of course competi-
tion policy has a wider remit than simply contributing to market access for exporters.
It focuses on protection for consumers against the abuse of market power by dominant
firms, cartels or other collusive practices. But the focus of competition policy as a
WTO issue is — or at least should be — the trade and market access implications of cer-
tain types of anti-competitive behaviour. While increasing numbers of developing
countries are choosing to put competition laws in place, these laws are generally use-
less against the effects of the abuse of market power in other jurisdictions. Indeed,
although a number of developed countries proscribe cartels and other forms of anti-
competitive action, export cartels are often exempted on self-serving mercantilist
grounds.

There are a number of bilateral and regional agreements on competition, largely
concerned with the sharing of case-specific information and co-operation. While
these are useful in coping with particular instances of anti-competitive behaviour,
they do not deal with the systemic problems of hard core cartels, dominant mergers
and the willful obstruction of market access. Nor has the traditional Bretton Woods
approach on eliminating anti-competitive behaviour by liberalising market access
been found adequate, particularly as services are so often outside the tradeable sector.

Competition Law and WTO Principles and Related Policies

Competition rules are already embedded in a number of WTO Agreements, most
importantly the GATT, the GATS and TRIPs. There have also been a number of non-
binding codes, particularly on restrictive business practices. But for the proponents of
an international agreement on competition these are piecemeal andf/or non-

*The author would like to acknowledge the help of Ivan Mbirimi and other friends in the Economic Affairs Division
of the Commonwealth Secretariat for their most helpful suggestions on this paper.
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actionable. What they — and in particular the EU which, together with Japan and
South Korea, is a principle advocate of a Multilateral Competition Agreement — have
argued is that the core WTO principles, in particular transparency and non-discrimi-
nation, should underlie the adoption by all WTO Members of a set of minimum legal
standards for domestic competition laws and regulations, and minimal requirements as
regards international co-operation between competition authorities. In December
1996, at the Singapore ministerial meeting of the WTO, a Working Group on the
Interaction between Trade and Competition Policy (WGTCP) was established,
though only ‘on the understanding that the work undertaken shall not prejudge
whether negotiations will be initiated in the future’ while its mandate for continued
‘educative’ work was renewed for 1999 and 2000.

In the working group, to the extent that the developed and developing countries
disagree, it is mainly over the scope of the so-called development dimension. For
example, many developing countries would argue that the principle of non-
discrimination, which includes both national treatment and most favoured nation treat-
ment, is not inconsistent with sectoral exceptions, exemptions and exclusions from
national competition regimes, provided that these provisions are applied in a totally
transparent way and discrimination between foreign enterprises is avoided. After all,
even in developed countries, competition rules are used with discretion in order to avoid
damaging, or in order even to positively contribute to, the international competitiveness
of the sector. Some, mainly developing, countries continue to argue that the case for a
multilateral competition policy has not been made, particularly since opportunities for
increasing co-operation between jurisdictions remain largely unexploited.

The paper identifies the main forms of anti-competitive behaviour, concentrating
on those with clear transborder implications. The clearest of these are export cartels.
Research by the World Bank and the OECD has shown that these have imposed
massive costs on developing country imports and, by implication, the distortion of
resources and economic growth. Horizontal agreements are both easier to define, and
so prohibit de facto, than are vertical agreements, abuses of dominance and publicly
sanctioned monopolies.

A Multilateral Competition Agreement would have implications for other
policies, most obviously consumer protection, which may or may not be subsumed into
competition law, but where it is clearly necessary that legislative inconsistencies and
conflicts are avoided. In the case of policy with regard to foreign investment, or more
precisely foreign investment policy, there is a parallel WTO working group. As in the
discussions about a possible MCA, the emphasis of the developing countries is on
ensuring that under an Multilateral Investment Agreement there are substantive and
binding provisions to ensure that individual countries, while subjected to certain dis-
ciplines, nevertheless be allowed sufficient policy discretion to protect their develop-
mental goals and policies. It is likely that the MIA will be based on the GATS model,
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with national treatment (NT) only applying to the sectors listed in the schedule of
commitments and even then is subject to conditions and qualifications. As far as
TRIPs are concerned, there have been many allegations of instances of the exploita-
tion of intellectual property rights for anti-competitive purposes. The TRIPs agree-
ment does include some protection against that but it is clearly inadequate. Opening
up the TRIPs agreement to re-examination could take many years, but it is argued that
this is something that could be entrusted to the proposed World Competition Forum
(WCEF) rather than making an MCA hostage to the reform of that agreement. The
same approach is recommended as regards anti-dumping. Anti-dumping laws are
widely made use of as a trade barrier for anti-competitive purposes. Certainly in prin-
ciple competition laws could replace AD laws and this abuse could be prevented,
though initially it might necessitate a plurilateral agreement between Members who
accepted each others’ laws against export predation and the relevant legal processes.

Developing Country Concerns

The concerns of the developing countries about an MCA are firstly that it would sig-
nificantly reduce their ‘policy space’ as regards development policy: in particular, they
may wish to emphasise what as been called ‘dynamic efficiency’ as opposed to alloca-
tive efficiency. For example, the high level of profit and of investment that may be
required for the rapid development of a particular sector might imply that certain key
public or private enterprises, in return for ensuring a high level of investment, should
be protected at least temporarily from the full rigours of competition, for example
through licensing.

Another major concern is that national firms would be at a competitive disadvan-
tage vis-2-vis the larger and lower cost transnational companies, and that the TNCs
might even exploit the competition rules to place themselves in a dominant market
position. The developing countries are worried about their right to prevent foreign
take-overs of domestic firms. Competition rules, arguably, should allow this in certain
circumstances while not inhibiting mergers of domestic firms. Indeed, given that by
international standards developing country firms are usually small or at most medium-
sized, the merger of existing national firms may be the only way to provide competi-
tion for some TNC:s.

On the other hand this paper comes firmly down against Special and Differential
Treatment for developing countries in an MCA. Demands for SDT have become
major sources of resentment in multilateral trade negotiations. Since the Uruguay
Round was completed in 1995, disputes about whether the SDT has been imple-
mented and whether SDT has been eroded through case law created by the disputes
mechanism procedures have contributed to a major loss of confidence in WTO
procedures on the part of developing countries. In general accommodating the con-
cerns of the developing countries within the MCA itself rather than in SDT clauses
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would be vastly preferable.

The developing countries are generally opposed to giving responsibility for the
implementation of the rules agreed under an MCA to the WTO dispute resolution
process. It is the case that the experience of the DSU has been limited to inter-
government disputes concerning the implementation of the WTO Agreements and it
would be appropriate to maintain that principle. In other words Members could bring
to the WTO cases about the non-implementation of the MCA, if, for example, one
Member does not enact the agreed laws on market access ot refuses systematically to
co-operate in transborder competition cases. But individual cases between state and
private enterprises would remain the sole responsibility of national courts and
authorities.

Not the least concern among the developing countries is the cost, both directly
financial and in terms of resources of legal and other skills, that would be imposed on
them by an MCA which required them to establish an extensive corpus of competi-
tion law and the necessary institutions for its implementation. Insofar as there is a role
for an agreement under the auspices of the WTO, it is because there is a strong link
between market access and anti-competitive behaviour, and an MCA should be lim-
ited to this facet of competition policy. Developing countries would be the major bene-
ficiaries if an MCA meant that market access for their exports is not blocked by anti-
competitive practices of international cartels, abuses of dominance by multinational
firms and large mergers intended to create situations of such dominance, and other
restrictive practices by private firms, since most of those firms are based in developed
countries. Similarly they would gain disproportionately from lower import prices
where hard-core cartels are broken up. Bilateral and regional agreements are inade-
quate for this task. However, beyond an agreement to outlaw anti-competitive prac-
tices which effect trade in goods and services and ensure international co-operation in
prosecuting such behaviour, the scope and details of the competition law and the
competition agencies should be for the individual country to decide without obliga-
tions imposed by a WTO or other international agreement.

Regional Approaches

Some of the burden of complying with an MCA might be shared among countries who
are members of a regional grouping. They could join together to develop an appropri-
ate set of competition laws and even share a competition authority, though even
within such a group there may be problems of a ‘one-size-fits-all’ nature. There is also
the need to police trade within a free trade area or common market, and several free
trade areas, including the Caribbean Community (CARICOM), the Union
Economique et Monétaire Ouest Africaine (UEMOA) and the Common Market for
Eastern and Southern Africa (COMESA), have either established an authority for

preventing anti-competitive practices in regional trade or are planning to do so.
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With the establishment of Economic Partnership Agreements (EPAs) between
groups of developing countries and the European Union, the co-ordination, not of
competition policies, but of the negotiating stances within each of these groups,
is needed. The EU negotiators are likely to insist that competition law requirements be
included in any FTA or customs union (CU). The African, Caribbean and Pacific
states, in negotiating EPAs with the EU, may find themselves constrained to accept
certain rules over specific competition issues while any exceptions to NT rules for EU
firms are disallowed. Pre-empting such pressures by pressing for an Multilateral Com-
petition Agreement in Geneva may be advantageous to the ACP countries in their
Brussels negotiations.

A Minimalist MCA

The World Bank, in association with the OECD and, separately, UNCTAD, have
produced model competition laws. The EU has proposed the universal adoption of a set
of minimum legal standards and ‘core principles’ for domestic competition laws and reg-
ulations, and minimal requirements as regards international co-operation between
competition authorities. The EU proposals are less broad-ranging than their earlier pro-
posals which appeared to put a lot of emphasis on opening up developing countries mat-
kets to developed country exporters. Perhaps as a result of their dilution they are now
rather vague.

These model laws and the EU proposals serve as useful starting points. But the role
of the WTO should be limited to issues closely related to market access. Secondly, it is
important to minimise the costs of competition policy to the developing countries and
to avoid requiring developing countries to adopt a legal and administrative structure
for competition policy greatly in excess of what the level of development implies or
what they could effectively manage. Thirdly, it is important to avoid imposing on the
developing countries an uncertain but escalating commitment such as has emerged
from other WTO Agreements, for example the TRIPs, while avoiding exemptions and
exceptions from commitments for developing countries that are time-limited or sub-
ject to periodic review.

This paper proposes an MCA under WTO auspices. This would require of all Members:

e That all anti-competitive practices that significantly impair the access for foreign
exporters of goods or services to a country’s markets through private or public
restraints be prohibited;

o That hard-core cartels be outlawed in all Member countries;

e That Members should agree to consider the interests of third countries in their
merger authorisation procedures;

e That to assist in enforcement actions in partner countries, Members practice posi-
tive and negative comity, international notification and consultation;
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o That fair and equitable legal procedures — modelled on those in the TRIPs Agreement
— would be agreed, including equal application of competition law enforcement to
foreign and domestic persons (natural and legal), the right of appeal and the avail-
ability of remedy measures, and the avoidance of undue delays in the proceedings.

The Proposed World Competition Forum

The competition issue goes beyond the formal competence and practical expertise of
the WTO. In order that WTO Members can continue to share experiences in the
competition field, with the more experienced offering the others technical assistance
with capacity-building in the area, a more mutually supportive organisation is needed.
This report proposes the establishment of a World Competition Forum, which
would bring WTO Members and other countries together voluntarily in a non-
confrontational grouping for the promotion of the ‘culture of competition’, for sharing
experience and for mutual assistance in the establishment of best practice law and
procedures.

The WCF would engage in exchanges of experience and discussions on competi-
tion policy issues. For example, it would organise conferences on global competition
issues that affect international trade and global economy. It would engage Members in
debate and negotiation with a view to improving and expanding the MCA in appro-
priate directions. These include the prohibition of various types of vertical agreement
or abuses of dominance, in the private or public sectors, which are not prohibited ini-
tially in the MCA because of difficulties in the precise identification and definition of
the anti-competitive activities, the replacement of the existing much abused anti-
dumping measures by competition law and the improvement of the TRIPs Agreement
to prevent it being used to justify anti-competitive behaviour, including the prohibi-
tion of action to stop parallel imports.

Voluntary peer reviews of each member’s competition laws, policies and perhaps
even their enforcement record would be undertaken under the WCF umbrella. Per-
haps the ultimate proof of the success of a WCF would be the establishment, under its
auspices, of an international authority for the investigation of proposed mergers and
acquisitions.

The WCF would also serve as the focal point for the co-ordination and monitoring
of technical assistance, especially to developing countries. Capacity-building is
required if countries are to fully benefit from competition laws in general and inter-
national co-operation in particular. This not only applies to countries about to insti-
tute a system of competition laws with the necessary agencies to make them work, but
also to the roughly 90 WTO Members who currently have competition laws on their
books. Even the most sophisticated exponents of competition law can benefit in
various respects from the experiences of others.
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1 Introduction

The interaction between trade and competition law is one of the ‘new trade-related
issues’ proposed as a subject to be included in the Doha round of multilateral trade
negotiations. Trade law and competition law most clearly intersect where market
access is blocked by anti-competitive restraints. At this point trade law and competi-
tion law are two sides of the same coin.! Rules that require countries to open their
doors to trade may be rendered meaningless by commercial constraints — on the part of
national or foreign firms — which block access.

However there is a major difference between trade policy and competition policy.
The former focuses on liberalising the access of enterprises to markets; the latter, trad-
itionally, on the protection of consumers against the abuse of market power. Competi-
tion policy goes beyond market access issues to protect consumers’ interests threatened
by cartels, where, for example, groups of firms from the same or different countries
conspire to force up prices on international markets. Another threat to consumers
arises from mergers and acquisitions where large firms combine to achieve a dominant
position in international markets.

At the last known count, about 90 WTO Member countries, including some 50
developing and transition countries, have adopted competition laws, also known as
‘anti-trust’ or ‘anti-monopoly’ laws. Generally these laws are aimed at such anti-
competitive practices as price fixing, market sharing and other cartel arrangements,
abuses of a dominant position, mergers that limit competition and agreements
between suppliers and distributors that seek to exclude new competitors from the
market. Under the heading of competition ‘policy’, it is sometimes useful to include
other such goals as the promotion of competition in the national economy, through
sectoral regulations and privatisation and even liberalising imports.? In this chapter,
however, competition ‘policy’ is defined in senso stricto to refer to strategies for the
enacting of legislation to prohibit behaviour that interferes with the contestability of
markets and establishing the institutions necessary for the implementation and polic-
ing of these laws.

The heightened interest in competition policy shown by a number of developing
countries is to some extent associated with the wave of privatisation in so many coun-
tries. Privatisation may be indicative of disenchantment with the effectiveness of pub-
lic ownership from an economic efficiency standard or with evidence that public
ownership creates problems of accountability and corruption. However transforming a
state-owned enterprise (SOE) monopoly to a private firm or firms operating under
competitive market conditions is a complex process, particular in a situation of so-
called natural monopoly. Competition policy is no panacea but may be of some value
though sectoral regulatory institutions may also be necessary. Another factor encout-
aging the adoption of competition laws is the lack of progress in dealing with the
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restrictive business practices (RBPs) of TNCs despite a number of initiatives by multi-
lateral organisations in this area.

As regards the developed countries, the renewed interest in issues relating to com-
petition may have been aroused by a number of large-scale mergers and frustrated
merger plans between US and/or European TNCs which has put stress on the ‘comity’
arrangements between US and European regulatory bodies.? Clearly there are limits to
the effectiveness of bilateral and regional agreements on competition policy and this
raises questions about whether such problems might be better resolved through a
Multilateral Competition Agreement.

Market opening as an instrument for achieving competitive markets was until
lately the orthodoxy preached by the Bretton Woods institutions, which used the
conditionality associated with structural adjustment programmes to insist on the
reduction of trade barriers without any requirement as regards competition policy.*
More recently there has been a realisation that market opening through reducing trade
barriers is in itself an inadequate instrument for ensuring the contestability of markets.
This is partly because services are largely outside the traded sector and so an increasing
share of the economy is denied the benefits of competition from imports.’> Another
reason is that imports themselves can be subject to anti-competitive pricing, either
because of export cartels or because of mergers between foreign and domestic
suppliers.

Indeed, the consensus has swung towards the view that the existence of competi-
tive markets is itself the sine qua non for the successful use of market opening and other
liberalisation policies as instruments for bringing about integration into the world
economy and, more generally, raising the trend rate of economic growth. This view
has informed the attitude of the developed countries towards an MCA within the
WTO structure. To a large extent the interest of the developed countries is in using
competition policy to lever open new markets for their exports. That rationale seems
to have informed the EU’s original proposals for a multilateral agreement.® But within
the developed countries many policy-makers now claim to be convinced that the
developing countries specifically would gain from the domestic impact of competition
policy.

Historical Perspectives
In, fact the link between trade and competition policy is by no means a new issue. The
importance of competition law as a back-up to trade liberalisation was recognised in
the Havana Charter of 1950. The original International Trade Organization (ITO)
was to proscribe ‘business practices which restrain competition, limit access to markets
or foster monopolistic control ...” in breach of the basic notions of free competition.’
However, the ITO was stillborn and the GATT included no such clause on competition.
Since then there have been a number of initiatives to limit anti-competitive prac-
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tices, directed primarily at multinational companies. In particular, efforts to codify
unacceptable TNC practices have resulted in the non-binding OECD Guidelines for
Multinational Enterprise (1976, revised 2000); the UN Centre for Transnational
Corporations Draft Code of Conduct for Transnational Corporations, promulgated in
1977 and intended to be binding but abandoned in 1992; and the ILO Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy of
1977.8 In 1980 the UN General Assembly adopted the voluntary ‘Set of Principles and
Rules on Competition’. A binding code remains elusive though the 1999 Global
Compact project of the UN Secretary-General to link the activities of TNCs with the
Universal Declaration of Human Rights, the ILO Declaration and the Rio Declara-
tion on Environment and Development are still alive. One of these initiatives could
still result in the comprehensive and actionable agreement sought by the developing
countries but the slow progress in that direction has encouraged some developing
countries to pursue the idea of an MCA.

The developing countries would like to see binding rules on such matters as corpo-
rate disclosure, accountability through corporate governance structures to different
stakeholder groups, responsibility over such matters as illicit payments, advertising
and product safety and quality, transparency in transfer pricing, restrictive and unfair
business practices, labour and environmental standards, technology transfer, and com-
mitments to respect national laws for the promotion of local entrepreneurship.® Some
of these issues might be better addressed in other existing or proposed WTO Agree-
ments such as the MIA currently under discussion by a WTO working group but some,
such as on RBPs, could find their way into an agreement on competition policy.

Today, despite the continuing concerns of the developing countries, the emphasis
is less on anti-competitive practices by TNCs, and more on an MCA as a means to
eliminate, or at least limit, both private and public practices that restrict international
trade. In December 1996, at the Singapore Ministerial Meeting of the WTO, a Work-
ing Group on the Interaction between Trade and Competition Policy was established
though only ‘on the understanding that the work undertaken shall not prejudge
whether negotiations will be initiated in the future’, while its mandate for continued
‘educative’ work was renewed for 1999 and 2000. The establishment of this working
group, together with the Working Group on Trade and Investment, emerged as part of
the built-in agenda under the Agreement on Trade-Related Investment Measures
(TRIMs) and the interrelatedness of any reforms of the TRIMs agreement and propos-
als for new agreements in trade and investment and in trade and competition policy
will be of importance as these issues develop.

The WGTCP has had a number of discussions on, for example, the relevance of
the WTO principles of national treatment, transparency and the MFN rule to compe-
tition policy and on the contribution that a competition policy agreement might make
to the objectives of the WTO, including the promotion of trade. The group has not
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sought to define a consensus, let alone the contents of such an agreement, but has
adumbrated certain core principles and providing a forum for the ventilation of the
concerns of the developing countries.

Competition Policy in Existing WTO Agreements

Considerations of anti-competitive practices are not new within the WTO. Competi-
tion-related provisions already feature in existing WTO Agreements. The abuse of a
monopoly position and other anti-competitive practices is dealt with in Articles VIII
and IX of the GATS, which explicitly raises the use of comity, though without using
that word. In particular, Article VIII deals with monopoly and exclusive service sup-
pliers and the possible abuse of monopoly power, while Article IX deals with con-
straints on competition arising from other business practices. The latter article states
that ‘[e]ach Member shall, at the request of any other Member, enter into consulta-
tions with a view to eliminating practices [which may restrain competition]. The
Member addressed shall accord full and sympathetic consideration to such a request
and shall co-operate through the supply of publicly available non-confidential infor-
mation of relevance to the matter in question.’

In TRIPs, members are given the right to take measures in the event of abuse of
property rights (Articles 8.2, 31 and 40). Licensing agreements among competitors
can readily serve as vehicles for establishing cartels. Article 8.2 allows Members to
take action against holders of intellectual property rights who use these in unreason-
able restraint of trade. Article 31 recognises such anti-competitive practices as consti-
tuting grounds for ‘use without authorisation of the right-holder’, i.e. compulsory
licensing, while Article 40 authorises Members to outlaw anti-competitive practices
that constitute an abuse of [PRs.

Article 9 of TRIM:s requires the Council for Trade in Goods to consider whether
there need be complementary provisions on investment policy and competition
policy. This is indeed the justification of the two working parties. There are other
references to anti-competitive practices, and remedies prescribed, in the Safeguards,
the Technical Barriers to Trade (TBT) and the Sanitary and Phyto-sanitary (SPS)
Agreements and in Article XVII of GATT 1994 concerning state trading enterprises.
Any new MCA would clearly have to be designed to dovetail with existing provisions.
But it is also clear that the piecemeal set of existing WTO rules against anti-
competitive behaviour is inadequate to counteract the proliferation of widespread
anti-competitive activities.

Competition Law and WTO Principles
A considerable amount of the WGTCP’s time has been devoted to the examination of
the relevance of WTO principles to the formulation of a strategy of competition

200

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND



policy. However, an absence of consensus as to what these principles consist in, let
alone their interpretation, has meant that the discussion has hardly justified the many
hours spent thereon, let alone in the preparation of the background documents.!°
Nevertheless, such principles have served as useful hooks on which various Members
have hung their particular ideas about the development of competition policy.

One particular strand of argument that has garnered much support among the
developing country Members is that traditional WTO principles such as non-
discrimination (including both national treatment and MFN treatment), trans-
parency and flexibility (though not everyone would include the last as a fundamental
WTO principle rather than an acknowledgement of real politik) do not imply a one-
size-fits-all or harmonised approach.!! In particular, within a multilateral approach,
there is scope for the inclusion of a strong development dimension.!? In addition, the
principle of non-discrimination when applied to the scope of competition law and/or
policy embodied in a multilateral framework does not stretch to wider issues of indus-
trial or development-related policy. In other words, sectoral exceptions, exemptions
and exclusions from national competition regimes are not inconsistent with non-
discrimination, provided that these provisions are applied in a totally transparent way
and discrimination between foreign enterprises is avoided. As Woolcock points out,
‘national competition rules whether in developed or developing countries have been
used with discretion in order to allow concentration/rationalisation of the domestic
industry in the hope that this will contribute to the international competitiveness of
the sector’.!®

Against this view that there are benefits to be gained from a multilateral agreement
with the appropriate scope for exceptions and exemptions, some Members have
reacted against the idea of such an a la carte view of competition policy by coining a
new WTO principle, that of comprehensiveness. Others, in particular certain devel-
oping countries, have argued that the case for any multilateral agreement has not been
convincingly made. But a broad view among Members appears to be that insistence on
the principle of transparency will, in effect, guard against many of the problems that
worry some developing countries about a multilateral agreement, in particular exces-
sive intrusiveness and standardisation, as well as contributing to compliance and cred-
ible enforcement procedures.'*

2 Forms of Anti-competitive Behaviour

The role of national competition rules in improving resource allocation and raising
consumer welfare is well-known. The gains may take the form of higher productivity
and lower prices for consumers, better choice, a clearer operating environment for
business and even reduced compliance costs. Here we look more specifically at the
anti-competitive practices that are particular transborder threats to free trade and/or
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consumer interests. They are horizontal and vertical agreements (to collude), the
abuse of market dominance and publicly sanctioned restrictive practices.

Horizontal Agreements

The clearest examples of this type of arrangement affecting transborder trade and com-
petition are export cartels. In this case, a number of producers from one country may
enter into an agreement which sets prices or output levels for foreign markets.
Governments have often ‘turned a blind eye’ towards, or even encouraged, cartels
which have helped their exports.’’ Transborder mergers and acquisitions may be
attempts to create monopoly positions which are not under the jurisdiction of any one
competition authority, while international cartels are joint actions by corporations
from more than one country, under which they agree to divide markets, set prices or
divide up bids for projects. Import cartels may be a defensive response by companies
that purchase the goods of export cartels, or could be simply an attempt to force down
import prices from foreign suppliers.

Currently some 25 investigations of export cartels are underway. Recently revealed
cartels include: a) the vitamins case, in which collusion between European and
Japanese firms resulted in 70 per cent higher prices for consumers; b) the Archer
Daniels Midlands case which involved international co-operation between American,
Japanese and European firms to fix prices in the worldwide food and feed additives
industries; and c) the UCAR International Inc. case in which that firm pleaded guilty
in participating in an international cartel which agreed to fix prices and allocate
market share in the US$ 500 million graphite electrodes market.

A World Bank study found that ‘[iln 1997, the latest year for which we have trade
data, developing countries imported $81.1 billion of goods from industries which had
seen a price-fixing conspiracy during the 1990s. These imports represented 6.7% of
imports and 1.2% of GDP in developing countries. They represented an even larger
fraction of trade for the poorest developing countries, for whom these sixteen products
represent 8.8% of imports.’'¢ The prevalence of hard core cartels, both domestic and
international — the OECD investigated over 120 cases between 1996 and 2000 — and
the magnitude of the welfare losses that they have caused is probably the single great-
est justification for international action on competition policy.

Vertical Agreements

These arrangements describe special and sometimes exclusive relationships along the
production-distribution chain, such as those between manufacturers and retailers or
material providers and assemblers. They include tied selling where a seller forces a
buyer to purchase more of a product than the buyer wants, exclusive dealing where two
or more sellers create local monopolies by agreeing to divide markets into regions (by
product or geographically) and refusals to deal where a supplier forces a purchaser into
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restraint of trade under threat of withdrawal of products or services. Such agreements
have anti-competitive effects if they restrict market entry by domestic or foreign prod-
ucts and/or result in artificial price maintenance.

The best known of the vertical agreement cases is the Kodak-Fuji case. This was
brought to the WTO as a so-called ‘non-violation’ complaint under Article XXIII of
the GATT which allows members to challenge government measures that ‘nullify or
impair’ trade liberalisation commitments even though the measures themselves are
not subject to WTO rules. “The US claimed that because Fuji controlled the distribu-
tion system, this allowed it to exclude Kodak from access to film wholesaling networks,
obliging it to sell directly to retailers, a much less efficient method of market penetra-
tion. The key allegation was thus of an anti-competitive vertical relationship between
Fuji and its primary distributors. Japan responded that the control by Fuji of wholesale
networks was irrelevant since most of the retailers they served also bought imported
film and that Kodak’s own distribution system amounted to the creation of a wholesale
system of its own, the exclusion from the Fuji system, such as it was, therefore being
irrelevant.”’” The WTO dispute panel found that US access rights were not impaired
on the grounds that importers were not disproportionately affected by Fuji’s marketing
strategy, that there was nothing in the distribution systems in Japan that excluded
foreigners and that Fuji’s marketing strategy was the norm for photographic film, even

in the US.

Abuse of Dominant Positions

A major concern in national competition policy is the actual (or potential) abuse of
market power by dominant enterprises. For example, a large company may use preda-
tory pricing to drive its smaller competitors out of a particular market. The potential
for abuse is a significant consideration in the scrutiny of mergers to determine whether
they could result in excessive market power or its exercise. The interpretation of what
constitutes a dominant position, or a particular abuse of such a position, can be a mat-
ter of considerable complexity in a domestic market. The issue is even more com-
plicated if the alleged abuse involves foreign or international markets.

Concentration levels are typically higher in developing countries than in industri-
alised countries.!® Often a few large enterprises dominate a sector, accounting for the
greater part of output. Such a situation serves to facilitate collusion. Secondly, privati-
sation has often led to the transfer of the monopoly from the public to the private
sector, whether there may be little restraint on the exploitation of monopoly power.
Competition laws may help prevent the dominant firm from exercising market power
and to enable competitors to enter and survive whereas in the case of natural mono-
polies, regulation in the form of setting of prices, profits and possibly quality standards
is generally necessary.

Pakistan’s privatisation policy provides some useful examples of the inherent diffi-
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culties.”” In particular, the evidence on growth of output and change in prices in the
activities so far privatised shows that the producers have been able to exercise their
monopoly power at the expense of consumers. Interestingly, the weakness of the
regulatory framework in Pakistan has led the government to adopt a policy of reducing
import duties in order to expose the industries to competition from abroad.

Publicly Sanctioned Restrictive Practices

These might include public or regulated private monopolies, the granting of
favourable conditions to state-owned companies, provision of subsidies and other state
aid to local private companies and preferential consideration for government procure-
ment. The World Bank Development Report for 2001 states that in developing countries
‘the main institutional barriers to domestic competition are government regulations
on exit and entry of firms. Even in the tradeable sector, international competition may
not lead to domestic competition, partly because institutional barriers to competition,
such as government regulations in product and factor markets that deter firm entry,
exit, and growth. Excessive and costly government regulations also facilitate corrup-
tion and lead to adverse distributional consequences by inducing workers and firms to
escape into the informal sector.”® This is one aspect of the problem of contestability.
Another is market segmentation. A market may be so fragmented, possibly as a result
of ownership or control by a multiplicity of different local governments, that it is of
little interest as a target for other enterprises.

There are problems both with regard to the commitment to reform in many coun-
tries where there are powerful vested interests in favour of the status quo and, even
where that commitment is present, with respect to the capacity to implement reforms.
Often government enterprises are kept going — and competition from the private sec-
tor prohibited — in order to sustain employment even where resources are being used
inefficiently and the social costs of closure could be more productively offset by fiscal
transfers and retraining. Furthermore, ‘poor infrastructure, underdeveloped financial
markets and overly complex administrative arrangements may provide formidable
obstacles, not just to the entry prospects of new enterprises, but to the growth
prospects for smaller existing enterprises’.?!

3 Competition Law and Other Related Policies

A number of references have already been made to the conflicts that may arise
between industrial policy and competition policy. In particular, deepening diversifica-
tion and the achievement of economies of scale in the manufacturing sector may be
constrained by competition policy. A liberal trade policy in the form of low barriers to
imports increases market contestability. These are the fundamental ‘development
dimensions’ of competition policy and the question of where any potential MCA
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draws the line will be crucial in getting the developing countries on board. But there
are other significant overlaps between competition policy per se and other policies that
bear critically on competition.

Consumer Protection, Privatisation and Price Liberalisation

Competition policy may include a section devoted to consumer protection through,
for example, the outlawing of tied selling. Alternatively, there may be separate laws to
protect consumers but in that case they should be carefully worded to avoid duplica-
tion or inconsistency.?? The same is true as far as the regulation of privatised com-
panies is concerned. In the event of a natural monopoly, competition law may never
replace direct regulation but they both serve a distinct and complementary role. How-
ever, it is important that the regulatory and competition agencies avoid overlapping or
contradictory judgments.

Investment Policy

The momentum towards an MIA is being maintained primarily by the developed
countries. Clearly, most foreign investment between the developed and the develop-
ing worlds moves from the former to the latter. Multinational firms want ‘an appropri-
ate stable, predictable and transparent foreign investment framework’ and freedom
from threats of appropriation, nationalisation or restrictions on the repatriation of
profits or capital. The governments of the developed countries broadly share the inter-
ests of their multinationals. They also see an MIA as of value to the developing coun-
tries in that through creating an investor-friendly environment foreign investment
flows would expand to the benefit of the host countries.?

As in the discussions about a possible MCA, the emphasis of the developing coun-
tries in the trade and investment working group (WGTI) is on safeguarding the ‘devel-
opment dimension’, that is, ensuring that under an MIA there are substantive and
binding provisions to ensure that individual countries, while subjected to certain dis-
ciplines, nevertheless be allowed sufficient policy discretion to protect their develop-
mental goals and policies. But it is generally accepted that these provisions need not
involve discrimination among foreign investment inflows on the basis of country of
origin.

An MIA might embrace non-discrimination between foreign and domestic enter-
prises both at the pre-establishment stage and at the post-establishment stage or only
at the latter. In the former case, the appropriate standard is most favoured nation: in
the latter, it is national treatment (NT). The former ensures that no country receives
any more favourable treatment than any other — without affecting the policy of the
host country as regards, say, the sectors to liberalise. Non-discrimination at the post-
establishment stage requires NT, i.e. equal — or as this is sometimes impractical, no less
favourable — treatment for all foreign investors to that given to domestic investors.
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However, in the GATS model NT only applies to the sectors listed in the schedule of
commitments, and even then it is subject to conditions and qualifications detailed in
the schedule.? This could well be copied in an MIA.

There are clearly a number of interfaces between investment policy and competi-
tion policy. The latter would not normally come into play — although the competition
authority might be asked to give an opinion — until after a foreign company has estab-
lished itself. At this point, as far as competition policy is concerned, NT is the touch-
stone. But if a proposed acquisition of a national firm by a foreign firm is suspected of
leading to a dominant position, the competition authority may assume an appropriate
role in preventing such an acquisition, though it should be subject to the same scrutiny
and criteria as would have applied had the proposed acquisition been by another
national firm. Again, it is important that the rules are clear and transparent and all
inconsistencies between investment and competition laws are avoided.

In addition, competition law would not impinge on any exclusions and exceptions
to foreign investment in national markets provided that they were clear in a country’s
‘offer’ under a MAL. Similarly, even where foreign investment was welcomed in a par-
ticular sector, the government still has the prerogative of supporting national enter-
prises in a discriminatory way — allowing market-sharing for example — but here the
exceptions would have to be made transparent as a qualification in the MAI as well as
in the competition law. The problem of discrimination between foreign enterprises
would be less likely to arise in the context of competition policy than through a MAI.
One such situation might arise if one foreign investor was favoured over others
because of a bilateral or regional preferential trade agreement with the country from
where that enterprise had come. Again, where such agreements might include special
treatment, say, over mergers, it would be important that such rules were transparent to
all potential investors.

Intellectual Property Rights

There is a view prevalent among developing countries that the protections provided
by the TRIPs Agreement against the exploitation of intellectual property rights for
anti-competitive purposes are inadequate. In particular, there have been allegations
that certain firms have engaged in ‘patent pooling’ to establish cartels. This has led to
the suggestion that the implementation of an MCA should be held hostage to the
reform of that agreement although there is a counter-argument to the effect that com-
petition rules should in fact outlaw the misuse of IPRs and enable firms who have suf-
fered to find redress through the courts, either in their own or a foreign jurisdiction.

Anti-dumping Rules
Another possible gain from a multilateral agreement on competition is in limiting the
abuse of anti-dumping laws. Developing countries are concerned about the frequency

206

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND



of predatory pricing, dumping, cross-subsidisation and similar practices on the part of
TNC:s and increasingly have joined the developed countries in adopting and resorting
to AD measures. But they are also concerned about the use, and abuse, of AD measures
against their own exports.? It would appear that an MCA could lead to the elimina-
tion of existing AD laws which are often exploited simply as protective devices or
another form of RBP. If the MCA outlawed dumping as anti-competitive behaviour
and laid down in some detail the criteria for judging the existence of dumping and the
appropriate penalties, aggrieved domestic suppliers could take their case to the rele-
vant courts in either their own or the exporting firms’ jurisdiction. However it has
been suggested that the attraction of AD measures as a way of giving domestic com-
panies relief from highly competitive imports will be too great for the developed coun-
tries to sacrifice.?¢ On the other hand certain free trade areas, including the EU and
ANZCERTA, the free trade agreement between Australia and New Zealand, have
replaced AD procedures with competition rules.??

4 Developing Country Concerns

The submissions made to the WGTCP by developing countries show a wide range of
views about the possible role of the WTO in competition policy. For example, there is
disagreement at the most fundamental level, with some countries arguing that net-
works of bilateral competition agreements are adequate to deal with the issues at stake,
while others support some sort of role for the WTO. Some would allow that all
Members should sign up to multilateral undertakings, but there are major differences
about the content and the degree of harmonisation. Many developing countries are
emphatic about the importance of retaining flexibility and believe that the level and
nature of commitments in any multilateral agreements must be subject to that priority.

The Development Dimension

By flexibility, the developing countries usually mean the so-called development
dimension. They argue that the same rules are not suitable for countries at different
levels of economic and institutional development or with different cultural and legal
traditions. In particular, it is argued that it would be inappropriate for the developed
countries to insist that their model of competition policy be adopted wholesale by the
developing countries. In any event, in economic theory the gains from competition
policy are allocative efficiency and achieving that efficiency, for example realising the
output and prices of a competitive market rather than a monopoly, would bring a once-
and-for-all gain. What the developing countries need is dynamic efficiency where
some of the potential gain from the optimal static market structure may be worth
sacrificing in favour of maximising economic growth, reducing poverty or focusing on
whatever objective function the policy makers adopt.
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For example, the high level of profit and of investment that may be required for the
rapid development of a particular sector might imply that certain key public or private
enterprises, in return for ensuring a high level of investment, should be protected at
least temporarily from the full rigours of competition, for example through licensing.
Thus, it is argued, the optimal level, rather than the maximum level of competition,
should be the goal.?® Secondly, it is argued that there is ‘an optimal combination of
competition and co-operation’ between enterprises. Thirdly, there must be coherence
between industrial policies — including protection for infant industries — and competi-
tion policy. This implies that competition policy should not restrict a developing
country’s ability to prevent foreign take-overs of domestic firms or inhibit it from
encouraging mergers of domestic firms. Indeed, given that by international standards
developing country firms are usually small or at most medium-sized, the merger of
existing national firms may be the only way that will provide competition to some
TNCs. Allowing national firms to merge, while preventing mergers involving TNCs,
may represent a reasonable exception to the principle of national treatment. As the
2002 summary of the WGTCP proceedings puts it, ‘... in a sense a discriminatory
competition policy could be a concomitant to a non-discriminatory trade policy’.?’

A country may also have certain essentially non-economic goals that perhaps
should be protected from competition law. A good example is the South African
Competition Act which contains provisions ‘to extend and promote control of those
historically disadvantaged’ which were designed to advance the interests of small and
medium-sized and, in particular, black-owned enterprises.*

There is a more general worry to the effect that, if an MCA is reached through the
WTO, it may be too ‘pro-trade’ at the expense of consumer interests.>! On the other
hand, it can be argued that, insofar as there is a role for an agreement under the aus-
pices of the WTO, it is because there is a strong link between market access and anti-
competitive behaviour, and that the role of the WTO should be limited to this facet of
competition policy. But there is a danger that the role of a WTO agreement on com-
petition will be pushed beyond this point with market access becoming the be-all-and-
end-all at the expense of any sovereignty issues or developmental concerns. This could
happen if the process of reaching an agreement were ‘captured’ by Members whose
primary concern was the opening of markets in developing countries.

Another aspect of the development dimension is Special and Differential Treat-
ment. Demands for SDT, generally in the form of longer transition periods for
developing countries to implement a particular regime and/or exceptions and deroga-
tions from global rules, are typically hornets’ nests in multilateral trade negotiations.
Since the Uruguay Round was completed in 1995 they have led to disputes about
whether SDT has been implemented, in particular ‘the best endeavours’ clauses
supposedly binding the developed countries, and whether SDT has been eroded
through case law created by the disputes mechanism procedures or through subsequent
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agreements. In general, it would be preferable to find ways in which the concerns of
the developing countries can be accommodated within the MCA itself rather than in
SDT clauses.

The TNC Threat

One of the major concerns about an MCA among developing countries is whether big
TNC:s will use the competition rules to reach a dominant position in the economy,
putting domestic firms out of business through price competition or taking them over.
It is because of concern over the competitive threat to national firms from TNCs that
a number of developing countries accept that competition policy agreements at the
bilateral or plurilateral level could be valuable but are not in favour of a multilateral
agreement. In other words, NT would be reserved for firms from countries where bilat-
eral or plurilateral agreements had been negotiated. On the other hand, negotiating
such agreements with larger countries may be difficult for a small developing country
with little to offer in return.

In their presentations to the WGTCP, many developing countries have focused on
this issue, their concerns stemming from the small size of their enterprises compared
with most TNCs and the fact that they already face anti-competitive practices from
TNC:s in their markets. There are clear suspicions about the extent to which an MCA
could deal with these problems. For example, Egypt has said there should be a studies
of the extent to which national competition laws can effectively deal with RBPs of
TNC:s at international level, and how to control the international mergers that create
monopolies or dominant positions in the national market, of how international co-
operation could enable countries to deal effectively with TNCs and of the possible
scope of a multilateral framework.? International co-operation to deal with anti-
competitive practices clearly needs to be strengthened. At the same time, where they
have not yet done so, developing countries could often make some headway against
such behaviour in their own markets by developing appropriate competition laws and
authorities. We will return to these issues in Section 7.

Judicial Processes
There is a general concern about whether the WTO DSU is the appropriate process
for adjudicating on competition cases. These cases must be judged in terms of national
law, even though that national law might have to meet various criteria established in
the MCA. The WTO disputes settlement process is not an appropriate forum for the
arbitration of specific competition cases, typically involving governments on the one
hand and private companies on the other, even where there are transborder elements
as, for example, in cases dealing with export cartels. Nor could it easily take on the role
of international authority responsible for vetting mergers and acquisitions.

The WTO has had no experience of these matters. It has not had to protect the
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confidentiality of documents in the past. Its experience has been confined to questions
of the implementation of international agreements by governments. If it were to take
a role in individual cases, it would be necessary to broaden the WTO dispute settle-
ment process to allow private firms and individuals to claim that countries have not
properly implemented the agreed competition rules, or, arguably even more radical, to
allow appeals against judicial decisions by national courts. The latter may be seen as a
threat to national sovereignty. Moreover, among many developing countries there is a
concern that the rules and procedures of the DSU are stacked against them.?

The WTO would, however, be the appropriate judicial forum for issues concerning
whether or not a country has respected an agreement on competition signed within
the WTO structure, such as the proposed MCA. Thus the DSU should only be used to
challenge whether a country has abided by the MCA - to be established through a
WTO agreement — and in no circumstances whether an individual firm is in violation
of national law. Even then, the EU is reluctant to bring in the DSU. ‘As regards dis-
pute settlement, any review of individual decisions should be ruled out. Issues relating
to the way in which the law is being applied (or not applied) could only be considered
within the framework of ‘peer review’ and outside the context of any possible dispute
settlement mechanism. Any dispute settlement case would therefore be strictly lim-
ited to the consideration of any possible lack of conformity of domestic legislation
with multilateral commitments.”*

The OECD Competition Committee already has a system of peer review (known
as ‘regulatory reform review’) and UNCTAD has suggested that the system could be
adapted for use in the WTO. It would be analogous to the existing Trade Policy
Review System.* The problem is that it would be onerous in resource costs, particu-
larly the time spent by lawyers and officials.

When there is a disagreement over one country’s implementation of competition
law, for example its interpretation of hard-core cartels may be particularly strict or
excessively easy-going but still arguably consistent with the agreement, moral suasion
through peer review is likely to be more practicable than judicial rulings. Such peer
reviews on a regular basis could best be undertaken by the proposed World Competi-
tion Forum to be discussed in Section 6.4.

Costs

The developing countries are clearly and justifiably concerned about the costs of
establishing and implementing fully-fledged competition laws. Anti-competitive
practices are closely related to the existence of and opportunities for collusion. Thus,
competition policy must largely involve an assessment of the potential for collusion,
whether in the form of a proposed merger or existing cartel structures. The number of
firms involved, and the share of output they supply, are both important factors but
neither is paramount. High levels of concentration do not necessarily mean the
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absence of intense competition, nor do large numbers of firms mean that there is
intense competition when there are ways of dividing the market through geographical
or informational barriers, or because the local infrastructure is so lacking.3® These are
particular problems in developing countries as may be participation in collusion by
local officials, or, when that is suppressed, even with the regulators themselves. In any
event a commitment to the proactive investigation of collusion is perhaps the sine qua
non for all competition policy and competition agencies. This is inevitably costly. Lack
of financial resources could, in the extreme, make a mockery of the whole competition
policy.

Some developing countries have suggested that the cost of legislating and imple-
menting a comprehensive competition policy would exceed the benefits that this
would bring. True, a Western-style competition policy does imply a high level of
investment, particularly in trained lawyers and judges. Many developing countries
would argue that that sort of level of legal sophistication is not appropriate.

5 Competition Law and the Developing Countries

Gains from Internal Competition Law

The most obvious beneficiaries from competition laws are the consumers. They will
benefit from the regulation of anti-competitive behaviour within developing coun-
tries. Consumers — and industrial users of domestically produced goods — will benefit
from lower prices and increased output. In addition, the increased transparency and
more competitive markets will enhance the attractiveness of an economy to foreign
investors, as well as increasing the benefits of that investment to the host country.
Competition policy may also have a specific role in the process of privatisation and
deregulation. Both privatisation and deregulation are likely to lead to greater econ-
omic efficiency and lower prices where there are competition rules.

However, these gains from establishing a corpus of competition law, with the nec-
essary legal and administrative institutions to make it effective, are primarily internal
to the country. A developing country may well need technical and financial assistance
to put in place such a legal framework and this paper will argue for a wide-ranging
international capacity-building exercise. But, with one important exception, the
scope and details of the competition law and the competition agencies should be for
the individual country to decide without obligations imposed by a WTO or any other
international agreement.

The exception arises where access to one country’s markets is being obstructed by
anti-competitive activities. Then a national competition law is required to realise the
positive goals of trade liberalisation — in particular reductions in tariff and non-tariff
barriers. It will make foreign goods and services available or, where they have previ-
ously been available, cheaper, and this could be critical for economic diversification
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and industrialisation. Small developing countries are particularly dependent on
exports. They will benefit from unimpaired access to foreign markets. But their exports
usually require imported inputs or capital equipment and these will be cheaper and the
choice will be greater in the absence of anti-competitive behaviour on the part of
importers.’?

Gains from International Co-operation

International anti-competitive practices can be particularly damaging in small coun-
tries. ‘Developing countries are mostly price takers on world markets; outside of cer-
tain natural resources, their firms generally have no market power.”® The available
evidence points to the presence of international cartels, abuses of dominance by multi-
national firms and large mergers intended to create situations of such dominance, and
other restrictive practices by private firms operating in international markets, all
designed to limit competition in international trade and maintain high prices. These
arrangements can be quite durable and detrimental to economic development, partic-
ularly for developing countries that rely heavily on imports given their own restricted
industrial base. Efforts to build a competitive industrial or services sector may be stifled
by the excess prices charged by international cartels. Again, as mentioned in the pre-
vious section, developing countries tend to have small, narrowly based domestic
markets, which means that exporting is necessary if they are to enjoy the economies of
scale available to producers in larger countries. But even where their costs suggest that
they can be competitive, they may find access to export markets blocked by anti-
competitive practices.

National competition laws are restricted to operating within national boundaries.
An international framework agreement is needed to deal with international abuses of
competition. Moreover, a country whose exports are boosted by export cartels operat-
ing within its borders, or whose enterprises may be involved in cartel arrangements
with foreign companies, may have little incentive to attack such practices. A domestic
competition law may not be totally ineffective against export cartels but many juris-
dictions with domestic competition laws specifically exclude export cartels, including
Canada, Japan, Mexico, Portugal, Sweden and the United States.?* Even the broad
EU-US bilateral co-operation agreements do not deal with anti-competitive behav-
iour by export cartels.®

It is easier to identify and prohibit horizontal agreements — usually collusion among
suppliers of similar products or services — than vertical agreements where market
power is used to distort relationships up and down the supply chain. When it comes to
defining the types of anti-competitive behaviour that are to be prohibited as obstacles
to market access, the horizontal agreements can be generally banned de facto, whereas
vertical agreements — the Kodak-Fuji case is a good example — are legally more
complex and may only be judged de jure. This implies that the MCA will inevitably
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concentrate on horizontal agreements. However, where market access is impaired
by anti-competitive practices, these arise very largely because of horizontal agree-
ments.

A multilateral agreement is required if such anti-competitive practices as hard-core
cartels are to be effectively policed and prosecuted. An agreement is also necessary if
international co-operation is to be effective in the pursuit of other anti-competitive
behaviour with transborder elements. A number of states have adopted bilateral co-
operation agreements, either state-to-state or agency-to-agency. For example, Canada
currently has two state-to-state type agreements relating to competition law enforce-
ment, one with the United States and the other with the European Communities.!
But Canada believes that bilateral co-operation can never be enough.

The growing network of bilateral competition co-operation agreements is demonstrable
evidence of the recognition of the value and necessity of anti-trust cooperation in an
interconnected global marketplace ... . However, Canada sees the need for a more
ambitious vision for cooperation. To achieve true efficiency in international competition
law enforcement, cooperation must go beyond the bilateral front. There is a need to
establish a nexus between countries in the enforcement of competition law. A commit-
ment towards cooperation in the context of a WTO framework agreement on competi-
tion policy would provide the cohesion and stability necessary for the establishment and
development of international anti-trust cooperative relationships. ... The central theme
in Canada’s efforts to engage in anti-trust cooperation has been to promote a level of
compatibility in the application and enforcement of the basic objectives and rules, with-
out compromising a country’s fundamental jurisdiction over conduct affecting its own
territory. A similar theme should be at the core of anti-trust cooperation in a WTO
setting.

As regards case specific co-operation, provision should be made for the notification by
authorities that are currently investigating and prosecuting such cartels to promptly
alert competent authorities in other countries where these cartels could be operating,
together with regular information on progress in the investigation. The second ele-
ment would be a consultation whereby governments that are investigating an alleged
cartel would engage in discussions with other Member countries whose interests could
be affected. The third element would be assistance in the enforcement process through
positive and negative comity.

Furthermore, there has to be a commonly agreed means whereby the government,
firms or individuals in one jurisdiction can pursue, in their own courts, anti-competi-
tive practices practiced in foreign jurisdictions, or the former can request that the
authorities in the foreign jurisdiction take action to pursue the anti-competitive
behaviour. This implies some general understanding and acceptance of the ‘effects
doctrine’.#2 The MCA should provide for the minimum required extra-territorial
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reach among all Members though this minimum, together with rules on co-operation
over evidence, the exact interpretation of the ‘effects doctrine’ and so on, could be
enhanced through co-operation agreements among different states or regional group-
ings. In due course the World Competition Forum proposed below might, after exten-
sive debate, agree the extension of the international consultation commitments of
Members through later amendments to the MCA.

The TRIPs agreement is a good example of how ‘fair and equitable’ procedures for
implementation of a WTO agreement in domestic courts can be safeguarded. If that
model is followed the MCA would require that:

e All processes pertaining to competition law enforcement should apply equally to
foreign and domestic persons (natural and legal) in a fair and transparent manner;

e All parties have the right to appeal against an unfavourable decision made by a
competition authority or court;

e Both domestic and foreign individuals or firms should be guaranteed the right to
appeal to and to request remedy measures from competition authorities or courts
against anti-competitive practices;

e The proceedings must proceed in a timely fashion in order to ensure prompt meas-

ures to protect rights and prevent uncertainty or excess costs resulting from undue
delays.®

International co-operation, together with the ‘effects doctrine’, can only be fully
effective if the notion of ‘positive comity’ is accepted, and indeed pressed, within the
MCA. The OECD Recommendation defines investigatory assistance (or ‘negative’
comity) as ‘co-operation with another country’s law enforcement proceeding. Such
assistance may include gathering information on behalf of the requesting country,
sharing information with the requesting country, and discussing relevant facts and
legal theories’ while ‘positive comity may be described as the principle that a country
should (1) give full and sympathetic consideration to another country’s request that it
open or expand a law enforcement proceeding in order to remedy conduct in its terri-
tory that is substantially and adversely affecting another country’s interest, and (2)
take whatever remedial action it deems appropriate on a voluntary basis and in con-
sidering its legitimate interests.’*

Comity must include the sharing of confidential information if it is to be effective.
It must be voluntary. Some countries may not have the capacity to respond to all
requests for information or legal action. There may be situations where a country’s own
interests are put at risk. But there needs to be the assumption that co-operation will
take place and disputes proceedings within the WTO must be available in the event
that a country clearly and systematically refuses to co-operate.
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One issue over which divergent views have been expressed in the WGTCP is
whether a obligation to participate in comity, both negative and positive, does imply
that a country must have a competition authority.* Some argue that a Member with-
out any kind of domestic enforcement capacity could not be involved in case-specific
co-operation. The alternative view was that co-operation was possible even if the par-
ticipating countries had different systems of competition law, and even if a particular
country did not have a comprehensive competition law or did not incorporate all the
WTO principles in its national legislation. This report takes the view that a multi-
lateral agreement on competition policy without an obligation to adopt a fully-fledged
domestic competition law — though it does argue for a minimal mandatory law — or set
up a competition authority would still facilitate co-operation and the efforts to stop
anti-competitive behaviour. It would also be a useful source of assistance for countries
in the process of developing or implementing a law.

The threats of mergers and acquisitions within or between one or two jurisdictions
on markets in third countries need to be acknowledged. The main criterion in consid-
eration in a merger review is whether the proposed merger — or that already consum-
mated if reviews are undertaken post facto which is a second-best alternative — will sub-
stantially prevent or lessen competition. Where it is found that competition is likely to
suffer, other criteria can be considered, such as technological or efficiency (including
economies of scale) gains, and other public interest concerns, such as employment or
the development of small businesses.*

The criteria for deciding whether a particular merger is likely to create a position of
dominance, and thus a threat to the contestability of markets, are by no means
harmonised, even between the US and the EU. It will be a long time before an inter-
national body takes over the role of vetting proposed mergers on behalf of all jurisdic-
tions, though this is a worthy goal for the medium term.

Mergers by two or more large firms, within or across borders, may give rise to con-
cerns about global dominance — even in markets where neither firm is currently oper-
ating. The regulation of mergers and acquisitions has become a major issue within
large developed countries. In particular the EU and the USA have both developed
institutional capacities, through the Competition Directorate of the European Com-
mission and through the Commerce Department respectively, to examine mergers and
acquisitions involving firms trading, though not necessarily headquartered, within
their jurisdictions. These two jurisdictions view the authorisation of mergers and
acquisitions rather differently, with the EU emphasising size in itself as a potential
threat. In any event, decisions to allow a merger by these institutions may have a
major impact on the global market in a particular sector and this will have spill-over
effects in countries which presently have no say in the issue. Even if third country
jurisdictions had the resources to determine whether such a merger could lead to a
serious reduction in competition within its borders, it is not at all clear what impact it
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would have. If a merger has been ‘passed’ by the EU and the USA, the companies
would in most cases go ahead, regardless of the decisions of other jurisdictions.

But as Hoekman and Holmes stress, it is by no means clear that these large juris-
dictions would willingly relinquish their powers to determine whether a proposed
merger was in the public interest — which they point out may be construed as the inter-
est of competing companies in their own jurisdiction. ‘For an international agreement
to have prevented a similar dispute [to the Boeing-Macdonald Douglas merger] or the
eventual negotiated outcome, it would have to impose clear standards for examination
and review of mergers. The EU and the US already co-operate on anti-trust matters
under the auspices of a bilateral agreement that includes positive comity language.
This was not sufficient to prevent the dispute. One can question whether inter-
national rules could be devised that would be effective in requiring any one jurisdic-
tion to back off [given that] efforts to put competition-related issues on the WTO
agenda are largely driven by classic producer interests in major OECD countries, with
governments pursuing a traditional “export promotion” objective. The primary con-
cern is not welfare or efficiency — the major focus of many national anti-trust
regimes.” It is also unlikely that many developing countries would accept a national
treatment clause which treated all proposed mergers identically. The ambition that
national firms should grow, combine and eventually compete with the TNCs is per-
fectly acceptable.

However, Singh and Dhumale argue that, on balance, the boom in mergers and
acquisitions has led to a significant reduction in competition which is likely to be
welfare-reducing.® Whether an international competition authority to prevent anti-
competitive practices by international companies, and pronounce on the acceptability
of mergers, would be practicable in the near future is doubtful — though we argue that
that should be the ultimate aim through a newly-formed World Competition Forum.
What can be required is that competition or other authorities in all Member countries,
when then are investigating proposed mergers, consider the possible anti-competitive
impacts of those on third countries. This may not appear as a proposal with significant
teeth. It should be remembered, however, that failure to do so could be cause for a
complaint through the disputes settlement procedures of the WTO. Moreover, key
pieces of information which one authority may need in order to complete a review
could lie in jurisdictions outside a country’s set of bilateral or regional arrangements.®
As the practice of comity becomes more established, it will become normal for author-
ities to exchange confidential information, including the impact of a proposed merger
on third country markets.*® Indeed, authorities in third countries who feared the
results of a merger could request that the merger not be approved.

International co-operation on competition policy can take many forms, including
the establishment of channels of communication between competition authorities,
the exchange of information and mutual assistance in the implementation of competi-
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tion law. It should go further than these proposals for the content of an MCA. In Sec-
tion 7.2 below the establishment of an international body, outside the scope of the
WTO, to vet mergers and acquisitions is proposed.

Thirdly, ‘competition policy should use multiple factors to determine whether a
firm has a dominant market position rather than simply looking at size’.! Generally,
competition law should not restrict the growth of firms where competition from either
foreign or domestic firms is present and there is no identifiable threat of collusion. In
general, though criteria based on size or market shares in the event, say, of a merger or
other threat to market dominance may have some role to play, it is conduct, rather
than structure, that is critical in determining whether firms are acting anti-
competitively.>

Fourthly, there must be a clear role for competition law in the stemming of the
abuse of IPRs. Clearly the relationships between IPRs and competition laws are com-
plex and these give rise to difficult cases even in countries with many years of experi-
ence. The rules covering the granting of IPRs, whether in the form of patents, trade-
marks or copyrights, need to be tightly drawn up and the role of competition laws in
preventing the abuse of the temporary exclusivities that these rights provide has to be
made clear.”

Competition Law and RTAs
Co-operation between countries can be facilitated by working within a regional group-
ing. Such co-operation may also be particularly valuable in avoiding problems of cross-
country collusion, anti-competitive mergers and RBPs that could be damaging
throughout a free trade area or other trade grouping. But membership of a regional
trading bloc, particularly with a preferential or free trade arrangement, implies the
desirability not only of regional co-operation but also regional co-ordination of com-
petition rules. Otherwise, firms proposing mergers or export cartel arrangements may
‘shop around’ for the most lenient jurisdiction. In addition, competition policy at the
regional level could be a way forward for small states that would find the implementa-
tion of a national competition policy both expensive and superfluous. A regional approach
may imply significant resource savings, particularly in terms of qualified personnel.
Already a number of regional organisations, including CARICOM, UEMOA and
COMESA, have established or are examining regional competition frameworks.’*
CARICOM, however, is a good example of the institutional problems that arise in the
development of a regional approach to competition policy. A strong governmental
commitment throughout the region for the creation of a CARICOM competition
commission has been lacking. Similarly, there have been lengthy wrangles about the
powers of and the appropriate mechanism for financing the proposed Caribbean Court
of Justice. COMESA, on the other hand, has displayed a greater degree of unity and
resolution. This is seen in the rapid progress to a customs union within the COMESA
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free trade area, as well as in matters of competition law and the establishment of a
regional court. There are already nine countries within this customs union while a
further two have announced timetables for joining. A draft competition law and draft
competition regulations have been under discussion by the COMESA Member States
since August 2002. The 1993 COMESA agreement ‘includes a provision, in Article
55 (similar to Article 81 EEC), which prohibits RBPs that distort trade within the
future common market. There is scope for exceptions to this provided the COMESA
Council agrees. Work is underway on studies of how to apply this provision and
develop a common competition policy within the region. It is expected that the
COMESA Court would play a role in interpreting the competition as well as other
provisions of the agreement.’

Atrticle 55 of the draft treaty constitutes a general prohibition on agreements
between undertakings, decisions by associations of undertakings and concerted prac-
tices that may distort competition within the common market.’ To trigger the juris-
diction of a regional competition authority the conduct in question must have, or be
likely to have, an appreciable negative competitive impact on trade between Member
States. ‘Trade’ encompasses all activity that results in a profit, and also covers services
as well as goods. The definitions are closely based on EU competition rules. For
example, Article 55(1) of the COMESA Treaty prohibits ‘any agreement between
undertakings or concerted practice which has as its objective or effect the prevention,
restriction or distortion of competition within the Common Market’. This is taken
almost verbatim from Article 81 of the European Community’s Treaty of Rome.
Horizontal agreements are per se illegal. Vertical agreements are analysed from a ‘rule
of reason’ perspective. What constitutes abuse of a dominant position is carefully spelt
out. A subsidy is also outlawed ‘in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between the member states’.’” Mergers above a
certain size will require pre-notification and will only be authorised by the COMESA
Competition Commission in the event of positive net benefits. The proposed law will
also specifically address consumer protection.

But it is worth emphasising that in COMESA, and in the future in CARICOM,
anti-competitive practices that do not impinge on intra-member trade are left for the
Member State to deal with — four of the COMESA members have already legislated a
corpus of competition law and established competition authorities. But where there is
a regional trade organisation, a single competition law may suffice for all Member
States. A single law could be both cost-effective and avoid some of the problems that
might arise through discrepancies in different laws. While the question of whether one
size fits all may also arise in this context, there is room for national adjustments and
qualifications to a common regional competition law intended to deal with anti-
competitive practices whether or not they have transborder effects.
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With the establishment of Economic Partnership Agreements between groups of
developing countries and the EU, the co-ordination, not of competition policies, but
of the negotiating stances within each of these groups is needed. The EU negotiators
are likely to insist that competition law requirements be included in any free trade
agreement or customs union, whether with individual ACP states or regional group-
ings of ACP states. Indeed, it is significant that the EU-South Africa Agreement goes
significantly further than the Cotonou Agreement as regards competition policy. That
could become a model that the EU tries to impose on future FTAs with ACP states.

In Article 35, the EU-South Africa Agreement states that

... the following are incompatible with the proper functioning of this Agreement ...
(a) agreements and concerted practices between firms in horizontal relationships,
decisions by associations of firms, and agreements between firms in vertical relation-
ships, which have the effect of substantially preventing or lessening competition ...
(b) abuse by one or more firms of market power ...

There is nothing exceptional about that; it does not go far beyond the Cotonou Agree-
ment and a case could be made that the benefits to a developing country from legislat-
ing to implement that article could be significant. But then in Article 38, under the
title ‘comity’:

[tlhe Parties agree that, whenever the Commission or the South African Competition
Authority has reason to believe that anti-competitive practices, defined under Article 35,
are taking place within the territory of the other authority and are substantially affecting
important interests of the Parties, it may request the other Party’s competition authority to
take appropriate remedial action in terms of that authority’s rules governing competition ... .

Thus it is entirely possible that the ACP states, in negotiating EPAs with the EU, will
find themselves constrained to accept certain rules about close co-operation with the
EU over specific competition issues, including comity, as well as to adopt rules which
preclude any exceptions to NT rules, at least as regards EU firms. In general, it would
be preferable to pre-empt such pressures by reaching agreement within the WTO
rather than to face pressures in the Brussels negotiations where the ACP countries are
arguably in a weaker negotiating position. An MCA might also pre-empt pressures for
more extensive competition rules in bilateral or regional negotiations with other
developed economies.

6 Possible Ways Forward

The World Bank-OECD, UNCTAD and Canadian Models
While this paper argues that an MCA should require only that Members outlaw anti-
competitive practices which have clear transborder effects, as countries continue to
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adopt new or amend existing competition laws they will reflect the experiences of
those countries, as well as perhaps their political biases. The report on the CUTS 7-Up
project draws attention to the differences in emphasis in the seven countries under
examination.”® Some competition laws specify the control of inflation, even the
encouragement of innovation, some even the fair distribution of income or the reduc-
tion in unemployment.

The World Bank, in association with the OECD and, separately, UNCTAD, have
produced templates for competition laws in developing countries; these models differ
in some important ways.”® They are summarised in Annex 1. The principal differences
between the model laws are the omission of extra-territoriality and any prohibitions
on unfair trade practices in the UNCTAD model. The World Bank-OECD model
does not include the compulsory pre-notification of mergers and acquisitions. It is
broader as regards the justifications for preventing mergers and acquisitions while
throughout it shows a greater concern for consumer interests relative to opening
markets as the underlying principle. In both cases government activities are totally
excluded though mixed public-private enterprises would be covered by the World
Bank-OECD model if they were intended to be profit-making.

Within the WGTCP over the last year Canada has proposed a framework agree-
ment on competition policy that includes:

e Countries’ adoption of a ‘sound’ competition law;

e A commitment to the principles of transparency, non-discrimination and proce-
dural fairness, including private right of action or procedures to petition the com-
petition authority;

e An advocacy role for the competition authority;
e Common substantive approaches to international cartels;
e Mechanisms to facilitate and foster co-operation between competition authorities;

e Undertakings on technical assistance to developing countries, for example, via
World Bank programmes, to reinforce their ability to negotiate and implement a
competition agreement.

But though it favours a broad MCA under the WTO, Canada’s view is that it would
not be appropriate for WTO dispute settlement procedures to apply to countries’ com-
mitments on competition policy. Competition decisions must reflect specific econ-
omic and legal considerations which WTQO panels are not in a good position to evalu-
ate. Rather, it argues that a process of ‘peer review’ is the only constructive option rel-
evant to general undertakings on competition policy.
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The EU Proposals

The European Union is the major proponent of an MCA. It has proposed the univer-
sal adoption of a set of minimum legal standards and ‘core principles’ for domestic
competition laws and regulations, and minimal requirements as regards international
co-operation between competition authorities. It calls for:

e Agreement on core principles to be reflected in domestic competition laws; the EU
argues that WTO Members should negotiate a binding framework agreement
which would set out a set of core principles to serve as the basis for domestic com-
petition laws within each Member. The legislative framework would be based on
the principles of non-discrimination and transparency, guarantees of ‘due process’
in competition investigations (including protection of confidential information)
and the right of petition to competition authorities and/or judicial review;

e Agreement on a ban on hard-core cartels;

o Establishment of a flexible framework for international co-operation; this could
include the establishment of an international ‘clearing house’ for the exchange of
information on domestic laws, practices and developments; co-operation between
investigatory organisation on patticular cases; and discussions on issues of concern
with regard to policy and its developments in different jurisdictions.

The EU supportts the recently launched International Competition Network (ICN),
which includes, besides the EU itself, Israel, Japan, Korea, Mexico, South Africa, the
United States and Zambia. It is intended to provide competition authorities with a
stronger and broader network for addressing practical competition enforcement and
policy issues. It will encourage the dissemination of experience and best practices to
facilitate international co-operation building on the work of other international
organisations such as the OECD, the WTO and UNCTAD. Initially, the ICN will
focus on the merger control process as it applies to multinational mergers and on the
competition advocacy role of anti-trust agencies, particularly in developing and
emerging economies.

As regards the role of the WTO, under the EU proposals, an MCA would not limit
the independence of domestic competition authorities in the exercise of their enforce-
ment responsibilities, nor allow the WTO to overrule their decisions.®! ‘However, it is
likely that Members of the WTO could challenge the compatibility of another Mem-
ber’s national law with the Agreement if the law is not based on the principles of non-
discrimination and transparency.’

7 A Minimalist Approach

The model laws and the EU proposals serve as useful starting points. But it can be
argued that the model laws incorporating, for example, rules for mergers and acquisi-
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tions, would be superfluous in a country where there was no industrial base. The EU
proposals remain rather vague as to what would be included in the minimum set of
rules. In any event it is likely that a multilateral agreement on a comprehensive set of
competition rules involving many obligations would be impossible to reach, given the
divergences between the practice and philosophy of different countries. Many devel-
oping countries now feel that they made mistakes in agreeing to the TRIPs and TRIMs
agreements which had much more far-reaching implications as regards their discretion
to make policy than they had envisaged at the time.

This paper has raised some strong arguments in favour of a minimum set of rules
agreed in an MCA. Clearly, however, that should not be seen as the end of the story.
There is a strong rationale for moving much further towards a harmonised set of best
practices as regards competition policy — always bearing in mind that what is most
appropriate is not identical for all countries. History, domestic economic conditions,
developmental objectives and the capacity to implement mean that, in some respects,
the optimal laws and the structure of the institutions for their implementation will not
be the same in all countries.

Content of a Multilateral Competition Agreement

The argument in favour of a minimum set of rules is that it could enable the develop-
ing countries to benefit further from trade liberalisation while not involving them in
major, resource-intensive and ultimately uncertain international commitments. They
broadly accept that domestic anti-competitive practices, whether through cartels, ver-
tical restraints or government-sanctioned monopoly situations defeat the very purpose
of free trade. The developed countries broadly agree that the special needs of the
developing countries need to be recognised. They accept a certain flexibility in the
implementation of the core principles and the needs of these countries as regards co-
ordinated technical assistance and help in capacity-building. Excessive demands on
the developing countries through pressing for a comprehensive competition policy
including both a far-reaching set of statutes and the appropriate agencies to put them
into practice could be counter-productive. The commitments, both as regards domes-
tic legislation and international co-operation, agreed in a MCA should be manageable
from the point of view of the capacity of all the WTO members to legislate and enforce
those laws and to establish the necessary structures for international co-operation,
including the allocation of responsibilities among competition agencies and/or
government departments.

Another general concern among developing countries is that exemptions and
exceptions from commitments are typically time-limited or subject to periodic
reviews. In the former case, simply the passage of time, rather than any economic cri-
teria, will mean that these derogations will be disallowed or in the latter there will be
constant pressure from developed countries for their removal. To some extent this
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process is already evident in the ongoing negotiations on services. An important
advantage of minimising the set of agreed competition rules and practices under the
WTO umbrella would be the avoidance of the problems associated with exemptions
and exceptions.

Fox proposes a law, agreed multilaterally, to prohibit the impairment of market
access through private or public restraints, including exclusions by dominant firms,
cartels with boycotts or exclusive dealings by a few dominant firms.5? The law would
require no international negotiation or new bureaucracy. It would not be a bonanza for
lawyers. It would be transparent and non-discriminatory. It would only come to a
WTO disputes panel in a dispute as to whether the international agreement was being
implemented. It would limit the occasions for extraterritorial applications of anti-
competitive action and reduce anti-dumping cases, the latter because domestic firms
would be less able to price-discriminate in the domestic and foreign markets.

This minimal competition law is consistent with the Canadian and EU proposals.
Of course, many developing countries have gone, or will want to go, beyond these
minimal requirements to develop more wide-ranging anti-trust legislation. They will
want to curb anti-competitive behaviour whether on the part of national firms or
TNCs. Many of the large new national companies are privatised utilities and often
natural monopolies. The market power of TNCs and their scope for anti-competitive
practices depend more on the economies associated with bulk buying of inputs,
finance and marketing than with technological economies of scale — which are typi-
cally exhausted at a smaller size — but this market power can be disastrous for local pro-
ducers.®> However the competition laws and regulatory mechanisms appropriate for
developed countries may appear both too expensive and unnecessarily sophisticated
for many developing countries. There is much to be said for leaving the choice of going
beyond, and if so how far beyond, a simple mandatory law against access impairment to
the individual countries concerned. However, as far as the transborder dimensions of a
MCA are concerned, we would want to go considerably further.

Under these proposals the MCA would require of all Members:

e That all anti-competitive practices that significantly impair the access for foreign
exporters of goods or services to a country’s markets through private or public
restraints be prohibited;

e That hard core cartels are outlawed in all Member countries;

e That Members should agree to consider the interests of third countries in their
merger authorisation procedures, even though taking into account issues beyond
simply those of dominance will lead to some difficult judgments;

e That, in order to deal with the problem intensive information-sharing by competi-
tion authorities (or the appropriate branches of government), enforcement actions
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in partner countries, the practice of positive and negative comity, international
notification and consultation are all required;

e That fair and equitable legal procedures, modelled on those in the TRIPs Agree-
ment, would be agreed, including equal application of competition law enforce-
ment to foreign and domestic persons (natural and legal), the right of appeal and
the availability of remedy measures and the avoidance of undue delays in the
proceedings.

Towards a World Competition Forum

Clearly establishing the basic commitment to an international competition authority
would be a lengthy process. It is also clear that it would be valuable to bring along the
entire WTO membership in the process. Many of the issues that have been raised in
the debate within the WGTCP are not directly related to the dismantling of trade bar-
riers or more broadly to questions of market access. The question of market access —
and competition by way of unimpaired market access — is the purview of the WTO and
this chapter has proposed an agreement that covers national legislation and inter-
national co-operation to deal specifically with the market access issue.

The competition issue — and arguably other new issues currently being mooted for
inclusion in trade negotiations such as labour standards — go beyond the formal com-
petence and practical expertise of the WTO. For intense international co-operation
and capacity-building in the area of competition policy, a more mutually supportive
body is needed and one that can readily embrace non-governmental players such as
bar associations and chambers of commerce. All states, particularly perhaps the devel-
oping countries, could benefit from further engagement in dialogue and the exchange
of views across the full range of competition policy issues. Through the OECD there is
already co-operation which promotes the adoption of ‘best practices’ and, ultimately,
the convergence of approaches, rather than strict harmonisation, towards competition
law and institutions.* What is required is a body that includes both developed and
developing countries, a World Competition Forum, which would bring WTO
Members and other countries together voluntarily in a non-confrontational grouping
for the promotion of the ‘culture of competition’, for sharing experience and for
mutual assistance in the establishment of best practice law and procedures.

The International Competition Network (ICN) is a forum in which national com-
petition authorities are addressing competition issues; it already is considered as a
promising forum for co-operation and the promotion of best practices. It is plausible
that the ICN could form the nucleus of the new WCF proposed here. The WCF would
be the principal locus for the general exchange of experiences, views and advice
among competition authorities and their officials, while the more specific forms of
mutual assistance that would take place between competition authorities in regard to
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individual cases would be the function of the comity provisions of the MCA. The
WCEF would engage in exchanges of experience and discussions on competition policy
issues. For example, it would organise conferences on global competition issues which
affect international trade and global economy. It would be the forum for developing a
long-term vision of enhanced co-operation, in particular by discussing issues relating
to procedural and substantive convergence An important activity that would be
undertaken within the WCF would be voluntary peer reviews of each member’s com-
petition laws, policies and perhaps even their enforcement record. It would also serve
as the focal point for the co-ordination and monitoring of technical assistance, espe-
cially to the developing countries. Perhaps the ultimate proof of the success of a WCF
would be the establishment, under its auspices, of an international authority for the
investigation of proposed mergers and acquisitions.®

In particular the WCF should engage the Members in debate and negotiation with
a view to improving and expanding the MCA in appropriate directions. These include:

¢ Since horizontal agreements are both easier to define and thus prohibit de facto and
are responsible for the greater part of anti-competitive action which impairs market
access, it is proposed that they be singled out for immediate prohibition through the
MCA. Any clearly definable vertical agreements which also impair market access
should also be outlawed. However, other types of vertical agreement or abuses of
dominance, in the private or public sectors, need to be carefully examined in order
that appropriate definitions can be derived and such abuses added to the list of
agreements outlawed through the MCA;

e The replacement of the existing much abused anti-dumping measures by competi-
tion law. As countries develop laws against predation and their legal processes are
open for foreign individuals or firms to take legal action against predatory behav-
iour, those countries may associate under a plurilateral agreement to eliminate AD
procedures against one another;

e Whether it is practicable to agree on a list of prohibited and actionable RBPs, and

whether such a list could be enacted throughout all Members as part of an extended
MCA;

e The improvement of the TRIPs Agreement to prevent abuse of the agreement to
justify anti-competitive behaviour, including the prohibition of action to stop
parallel imports, i.e. imports of branded goods bought in markets where they are
cheaper to avoid costly official marketing channels.

The existing TRIPs agreement makes clear that IPRs are ‘exhausted’ once the right
holder releases the intellectual property, but certain jurisdictions, including the EU,
have nevertheless sought to restrict certain parallel imports. Both the EU and the US
have protested about laws permitting parallel imports in other developed economies,
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the latter against a law in New Zealand based on the principle of international exhaus-
tion. Both the EU and the US accept national exhaustion, under which traders have
the right to move goods across internal borders after the initial sale has occurred and
sell those goods at whatever price the traders may decide, but have not accepted that
that is legal where the movement is into a foreign market. In addition, the abuse of
IPRs should lead in appropriate cases to ‘compulsory licensing’, that is the required
licensing of the IP to third parties, and rules governing this should be made explicit in
the competition law.5

8 The Need for Financial Support and Technical Assistance

The Doha Ministerial explicitly recognised the need for enhanced technical assis-
tance and capacity-building in this area, ‘including policy analysis and development so
that they (the developing countries) may better evaluate the implications of closer
multilateral co-operation for their development policies and objectives, and human
and institutional development. To this end, we shall work in co-operation with other
relevant intergovernmental organisations, including UNCTAD, and through appro-
priate regional and bilateral channels, to provide strengthened and adequately
resourced assistance to respond to these needs. In the period until the Fifth Session,
further work in the Working Group on the Interaction between Trade and Competi-
tion Policy will focus on support for the progressive reinforcement of competition
institutions in developing countries through capacity-building.’’

Capacity-building is required if countries are to fully benefit from competition laws
in general and international co-operation in particular. This not only applies to coun-
tries about to institute a system of competition laws, with the necessary agencies to
make them work, but also to the roughly 90 WTO Members who currently have com-
petition laws on their books. Even the most sophisticated exponents of competition
law can benefit in various respects from the experiences of others.

Many developing countries clearly lack trained lawyers and other experts in the
implementation of competition law. In this regard, scholarships for academic and pro-
fessional training, internships at competition authorities abroad, visiting staff from
experienced agencies in other countries, financial assistance for workshops and help
with international databases of competition law and cases are all areas where assis-
tance would be valuable. ‘For example, in relation to long-term secondment pro-
grammes, apart from the obvious benefits of having an experienced anti-trust official
on site, it ensured that the ‘capacity builder’ developed an understanding of the coun-
try which he or she was assisting and that a long-standing connection developed
between competition authorities in the respective countries which, in turn, meant
that assistance could continue to be sought long after the capacity builder had
returned to his or her home country.’®
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Assistance in drafting legislation would often be valuable. The developed coun-
tries could also help with establishing a network, both of individuals and computers,
for the exchange of opinions, experience and information and with a detailed and
ongoing comparison of competition law in different countries matched to the experi-
ences of implementing different laws. It is clear from the CUTS 7-Up project that
financial constraints are a significant handicap to the work of some of the competition
authorities examined, particularly given that some of their legal opponents were
employed by large corporations, sometimes TNCs, with resources able to command
the finest legal skills. This is hardly surprising given that the authorities are not yet an
integral part of government and, indeed, are more likely to stand on the toes of aspir-
ing politicians or businessmen than to be enthusiastically embraced by them.® It is
clear from the CUTS interim report that competition authorities need both financial
support and long-term help with training and development. They need the support of
strong advocacy of their contribution to economic development.

With respect to the development dimension, Canada has argued that developing
and emerging economies will gain particular advantage from a multilateral agreement
on competition law and policy, notably from co-operation with more experienced
competition authorities, but only if they are in a position to participate as full and
equal partners. The WTO would need to seek the co-operation of UNCTAD, the
World Bank and other international institutions to ensure the delivery of a coherent
program of technical assistance in the competition policy field as a means of enhanc-
ing the capacities of developing countries in the implementation and enforcement of
competition law and policy. However, the WTO was not envisaged as a major provider
of technical assistance and currently has neither the structure or funds for that role. In
addition, it lacks the full confidence of the developing countries.

The proposed World Competition Forum could serve better as the main source of
capacity-building and co-ordinator of the technical assistance currently offered by the
WTO, other existing international organisations (UNCTAD, the World Bank and
the OECD are already involved) and national governments. In this respect the peer
review system could serve, not only to enforce international obligations, but also to
foster understanding and the adoption of best practices among countries adopting or
reforming their competition laws.

9 Conclusions

Many developing countries are pressing ahead with fully-fledged competition laws and
agencies. The goal of an active competition policy is reliance on market forces to
determinate allocation of productive resources, subject to the constraint of ensuring
that certain social objectives — including distributional goals — are not compromised.
Progress towards this goal will be advantageous both to consumers who will gain from
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lower prices and greater choice, and to economic growth which will benefit from
improved economic efficiency. But what is important is that the international com-
munity ensures the availability of financial and technical assistance to the countries
that are embarking on this path — and indeed to those who have already made some
headway but where further progress is being pursued.

A number of WTO Agreements — in particular the GATS and the agreements on
TRIPs and TRIMs — already embody a number of competition rules, but competition
issues are dealt with piecemeal and inadequately. If anti-competitive practices are not
to frustrate the access to international markets that the WTO was intended to safe-
guard, a much more thoroughgoing approach is needed. Moreover such a comprehen-
sive approach could have major, often beneficial, implications for the implementation
of other WTO Agreements where there would be a fair measure of overlap — in
particular, the agreements on TRIMs, TRIPs and anti-dumping. In any event, the
piecemeal nature of the treatment of competition issues in the Uruguay Round Agree-
ments has resulted in the setting up of the WTO Working Group on the Interaction of
Trade and Competition Policy.

The WGTCEP has spent many hours discussing the relevance of WTP principles —
what these are is a matter of varying interpretation — to competition rules and, in
particular, to a Multilateral Agreement on Competition. There seems to be a general
consensus that non-discrimination, transparency and flexibility — a code word for the
‘development dimension’ — are critical. But there has been little debate about what an
MCA should cover and the role of the WTO in its implementation.

This chapter has addressed the question of whether the WTO has a role in estab-
lishing competition laws and agencies among all its Members and developing a system
of international co-operation:

e At the case-specific level for mutual assistance in the prosecution of anti-
competitive behaviour by national authorities;

e Through providing a judicial forum for the prosecution of anti-competitive behav-
iour of a transborder nature, for example export cartels, and/or an international
authority for the vetting of merges and acquisitions where there are transborder
implications;

o At the more general level helping Members to pursue best practice in the establish-
ment of laws or agencies and, in so doing, advancing the gradual process of
harmonisation of the formulation and implementation of competition law among
Members.

The analysis has come down in favour of a minimal corpus of domestic competition
law to be agreed in a Multilateral Competition Agreement and implemented by all
Members. These laws would be designed to prevent the impairment of market access
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by anti-competitive actions. A number of clearly identified anti-competitive practices
which restrict exporters’ access to markets would be proscribed.

The extent to which Members wish to institute more sophisticated or comprehen-
sive competition rules to limit anti-competitive behaviour which essentially affects
only their own markets is a question for them, not for the WTO, whose mandate is one
of preventing obstacles to trade rather than looking to improve economic structures
willy-nilly.

As far as international co-operation is concerned the MCA should require consid-
erably more. In particular the MCA would include three principal elements:

o All Members would agree to wide-ranging information-sharing and intensive co-
operation through both negative and positive comity to assist in the elimination of
threats to competition;

o Outlawing of hard-core cartels in all Member countries. Clearly a definition would
be required and the broad outline of that could be included in the Agreement.”™
There should also be a mechanism for allowing countries to grant exclusions to
purely domestic cartels while ensuring appropriate transparency regarding such
exclusions;™

o An agreement that in the examination of the threat to competition of new mergers
or proposals for new mergers (or acquisitions) in any Member, the interests and
arguments of other Members, particular in respect of the potential dominance in
their individual markets, would be taken into account.

The reasons for rejecting a more extensive prescription for domestic competition law
within the proposed MCA, using for example the World Bank-OECD or the
UNCTAD codes, are mainly that concern to protect their development interests will
make many developing countries reluctant to participate in such an agreement. Con-
sideration of the development dimension raises the question of whether the necessary
policy scope and required institutional backing is the same for a small economy as a big
one: whether in short ‘one size fits all’.

There are also major resource concerns not only with regard to the financial impli-
cations of setting up the necessary institutions to make competition law effective but
in the lack of qualified lawyers and other needed personnel. In this respect there is
much to be said in favour of a regional approach, particularly where there are already
existing regional institutions.

In addition, there is an understandable suspicion of entering into multilateral
agreements under WTO auspices on the part of the developing countries, who feel
that they have had their fingers burnt in both the TRIMs and the TRIPs agreements.
They fear that the details of the agreement are liable to be ‘captured’ by the developed
countries, in particular the USA and/or the EU.
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There is no need to wait for all countries to adopt competition law before an MCA
is agreed at the international level. Such an international agreement will be likely to
encourage countries to act more rapidly on the domestic arena, in some cases proving
helpful in overcoming domestic opposition to the implementation of pro-competitive
policies.”

However, this chapter proposes a new instrument to serve as an international
forum for discussion on experience in competition policy — dubbed the World Compe-
tition Forum — which would be open to all WTO Members and ideally attract most of
them to join. It would be an intergovernmental body but would be run informally with
major participation from academics and lawyers. To some extent the International
Competition Network is already serving as such forum and could serve as the nucleus
of the WCE

The WCF would have a major role in technical assistance and capacity-building in
the developing world. It would run peer reviews — along the lines of the OECD peer
reviews of competition policy in the OECD states — to examine competition law and
agencies in all its member countries and encourage the best practice and thereby a use-
ful, but not slavish, harmonisation. It could ultimately be the focal point for a world
mergers and acquisitions authority.
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Annex

Table 9.1: Comparison of the UNCTAD and World Bank-OECD Models of
Competition Law

UNCTAD model law

World Bank-OECD Model Law

Objectives

Coverage

Extra-territorial
jurisdiction

Dominance

To limit restrictive agreements
between enterprises or M & A

or abuse of market power,

which limit access to markets or
otherwise unduly restrain
competition

All enterprises in regards to
commercial agreements and
transactions regarding goods,
services or IPRs

All natural persons, who in capacity
as owner, manager or employee,
authorise or engage in restrictive
practices prohibited by law

Does not apply to sovereign acts
of the state

Not explicit

Prohibition on acts or behaviour
involving an abuse of a dominant
position of market power:

— where an enterprise, either by
itself or acting together with others,
is in a position to control a relevant
market;

— where the acts of a dominant
enterprises limit access to a market
or otherwise unduly constrain
competition — having adverse
effects on trade or development

— acts or behaviour considered
abusive

— predatory or discriminatory pricing
— resale price maintenance

— restrictions on parallel imports

To maintain and enhance competition
in order ultimately to enhance
consumer welfare

All areas of commercial economic
activity

Does not derogate the privileges and
protection conferred by laws to

protect IPRs, but it does apply to the
use of such property in such a manner
as to cause the anti-competitive effects
prohibited by competition law

The law is applicable to all matters
specified in having substantial effects,
including from acts done outside the
country

A firm has a dominant position if it can
restrain competition for a significant
period and has 35 or more per cent of
the market.

Abuse of dominance is prohibited
including creating obstacles to entry,
or to expansion of competitors or
eliminating competing firms, other
than by increasing efficiency.

Where no other remedy is available,
the competition authority could
reorganise and break up the abusing
firm, provided the results would be
economically viable
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UNCTAD model law

World Bank-OECD Model Law

Restrictive
trade
practices

Mergers and
acquisitions

Unfair trade
practices

Enforcement
agency

Status, powers
and functions

Agreements prohibited are those
which

— fix prices or other terms of sale

— collusive tendering

— market allocation

— restraints on production or sale
— concerted refusal to purchase or
supply

— concerted denials of access to an
arrangement crucial to competition
Mergers, takeovers, joint ventures,
horizontal, vertical or conglomerate
should be notified when

— at least one of the enterprises is
established within the country and
— the resultant market share is
likely to create market power,
especially when there is a high
degree of concentration, barriers
to entry or lack of substitutes

It should be prohibited when

— the ability to exercise market
power is substantially increased

- a dominant firm or significant
reduction in competition will result

No specific suggestions

No specific suggestions

— inquiries, investigations upon
complaints

— taking necessary decisions,
including sanctions, or
recommending them to minister
— studies, reports and information
for public

— making regulations

— assisting in the making or review
of legislation on RBPs or related
areas

— exchange of information with
other states

Agreements prohibited are those meant
— to fix prices, tariffs, discounts etc.

- to fix the quantity of output

— to divide the market by any means

- to eliminate actual or potential
sellers or purchasers

— to refuse to deal

and any agreement significantly
limiting competition

Concentration will be deemed to arise
when two or more firms or parts of
firms merge; or one or more natural or
legal persons controlling one firm
acquire control of the whole or parts of
other firm(s)

Concentrations that will probably lead to
a significant limitation of competition
are prohibited

These include the distribution of false
information capable of harming another
firm

or false or misleading comparisons of
goods

—an independent, autonomous,
accountable competition agency

— specialised court with procedures and
rules of evidence suited to competition
cases with appropriate composition

- independent from any government
department, receiving budget from and
reporting directly to president/legislature

— the right to make submissions to

state authorities on legislation or
regulations that could affect competition.
When hearings on proposed laws are
held, the competition authorities
should have right to intervene and
publish such interventions
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UNCTAD model law

World Bank-OECD Model Law

Sanctions and
relief

The imposition of sanctions for

— violations of the law

— failure to comply with decisions
of the competition authority or
judicial authority

— failure to supply information on
time

— false or misleading information.
Sanctions could include

— fines, imprisonment

— interim orders or injections,
cease and desist etc.

— divestiture or recession (mergers
and acquisitions or restrictive
contracts)

— restitution to injured parties

Orders to prohibit firms carrying on the
anti-competitive practices, and actions
to eliminate the harmful effects, and
ensure against recurrence

— fines for cartel or restrictive
agreements, abuse of dominance,
unfair competition and to ensure
unfair competition and to ensure
mergers and acquisition notification
compliance

— interim injunctions when necessary

— parties may apply for an advance
ruling, which would be binding on

the competition agency. Advance ruling
is for a limited period but can be
renewed or modified or revoked under
certain conditions

Sources: UNCTAD (2000), World Bank/OECD (1999), Basant (2002)
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10

The State of Trade and Environment
Negotiations within the WTO

Beatrice Chaytor*

1 Introduction

The Doha Ministerial Declaration (DMD), adopted at the fourth ministerial confer-
ence of the World Trade Organisation in 2001, set a four-year target for completion of
negotiations on its various mandates.! Paragraphs 31-33 of the DMD explicitly recog-
nised the link between WTO Agreements and multilateral environmental agreements
(MEAs) and set terms of reference for ‘without prejudice’ negotiations to commence
in this area.? Regard for the special needs of developing and least developed countries
was to underpin the negotiations, as indicated by the wording of paragraphs 32 and 33.

The Committee on Trade and Environment (CTE) is the primary forum in which
the negotiations are held and meets regularly for debate and consensus building. The
fifth WTO ministerial conference to be held in September 2003 presents an opportu-
nity, at the halfway point to the 1 January 2005 deadline for completion of negotia-
tions, for a review and assessment of progress. This paper starts with a short assessment
of the current state of play in the negotiations on key mandated issues on trade and the
environment in the DMD, providing an insight into the respective positions of key
developing and developed countries. Section 2 analyses the likely outcomes of the
current negotiations and Section 3 puts forward some ideas on how to break deadlocks
in a somewhat polarised negotiating environment and how to move forward to positive
outcomes, highlighting issues at stake for developing countries. Finally, Section 4
provides some indicative conclusions.

2 Current State of Play in Trade and Environment Negotiations

Negotiations on trade and environment are divided between special sessions of the
CTE (CTESS), which has a specific negotiating mandate on certain subjects such as
the relationship between WTO rules and MEAs and the usual sessions of the CTE
which continue discussion and debate on a number of other issues already in its original
mandate, such as eco-labelling, TRIPs and the Convention on Bio-Diversity (CBD),

* The author is Programme Director, Trade, Investment and Sustainable Development Programme, FIELD. She is
grateful for the research assistance of Akilah Anderson on this paper.
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and market access and environmental measures. However, issues such as environ-
mental goods and services are taken up in other WTO bodies.?

The Relationship between WTO rules and MEAs (Paragraph 31(i))
Paragraph 31 (i) of the DMD provides the negotiating mandate on the relationship
between WTO rules and provisions under multilateral environmental agreements:

With a view to enhancing the mutual supportiveness of trade and environment, we agree
to negotiations, without prejudging their outcome, on: (i) the relationship between exist-
ing WTO rules and specific trade obligations set out in multilateral environmental
agreements. The negotiations shall be limited in scope to the applicability of such existing
WTO rules as among parties to the MEA in question. The negotiations shall not
prejudice the WTO rights of any Member that is not a party to the MEA in question.

According to the language in the paragraph, the negotiations appear limited to existing
WTO rules and specific trade obligations set out in MEAs, and to the application of such
measures between Members that are also Parties to the MEAs. Despite, or perhaps as a
result of, its restrictive wording, paragraph 31(i) has attracted detailed proposals to the
CTE special sessions on a multiplicity of issues touching on both process and sub-
stance.* The process debate has been distilled into two distinct lines of discussion. The
first is a conceptual approach aimed at defining the substantive meaning of the terms
used in sub-section (i) and the second focuses on developing a framework within
which negotiations can take place. The substantive debate has focused on analyses of
the trade measures contained in the various MEAs, identifying those qualifying as
‘specific trade obligations’, contained either in MEAs in force or those MEAs not yet
in force.

The Process

(a) The conceptual approach

The conceptual approach is particularly advocated by countries such as Argentina,
Switzerland and the European Community, which take the view that the scope of
paragraph 31(i) cannot be determined until the meaning of its terms is agreed. Terms

which are of primary interest are ‘multilateral environmental agreement’, ‘specific
trade obligation’ (STO) and ‘existing WTO rules’.

(b) The structural approach

Some Members were particularly anxious to progress negotiations beyond establishing
definitions and other conceptual issues towards a more tangible result. A proposal
spearheaded by Australia was accepted by Members at the November 2002 meeting of
the Council for Trade in Services (CTESS) as a reasonable way forward. This sug-
gested a three-phased approach to structuring the negotiations.® First, Members should
identify: (a) the ‘specific trade obligations in multilateral environmental agreements’
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that are to be discussed; and (b) the WTO rules that are relevant to these obligations.
Second, once WTO Members have identified the specific trade obligations and the
particular WTO rules at issue, information sessions with relevant MEA Secretariats can be
used to seek information from these secretariats, and from WTO Members’ own expe-
riences, concerning these provisions. The third phase would involve discussion of
matters arising from the work undertaken in phases one and two, and focus on the out-
come of the negotiations. It was further agreed that adoption of the so-called structural
approach did not preclude the inclusion of any conceptual discussions as and when
they arise.

The Substantive Debate

Members effectively arrived at a compromise at the fifth meeting of the CTESS in
February 20036 by agreeing to use a revised document by the Secretariat, Matrix on
Trade Measures Pursuant to Selected MEAs, as a starting point for substantive dis-
cussions.” This document has formed the basis for a more thorough analysis by Mem-
bers of the terms used in sub-paragraph (i), and their significance to WTO rights and
obligations.

(a) Specific Trade Obligation

A distinction is being drawn between MEA provisions containing explicit trade obli-
gations (mandated by MEA) and those leaving a degree of discretion to states as to the
selection of measures to be taken to achieve the established environmental objectives
sought by the particular MEA. While India, Argentina and the USA propose that the
term STO should be limited to MEA measures that are mandatory and specific in
nature,? the EC, Switzerland and Canada advocate a definition of STO that also
includes trade measures that are relevant or necessary to achieve an MEA objective,
particularly where the MEA mandates a particular environmental outcome.® Other
developing countries, such as Korea and Chinese Taipei, support the more restrictive
interpretation of STO suggested by the USA and India."®

(b) Multilateral Environmental Agreement

Members differ on the meaning of an MEA. There appears to be consensus on the fact
that it should be an environmental agreement negotiated under the auspices of the
UN, its specialised agencies or UNEP, and that it should be open to participation/
accession by all countries. From this basic premise some Members, such as India, have
various qualifications, including that the agreement in question should not only be
open to all countries but should have the effective participation of countries of all
geographical regions, as well as those at different stages of economic and social devel-
opment.!! India, Chinese Taipei and the EC agree that the agreement should be open
to accession by other countries on the same equitable terms as the original sig-
natories.!? However, India and Argentina would prefer the category to be restricted to
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agreements already in force, while the USA, Japan and Canada wish to broaden this to
include agreements not yet in force.!* Examples of these include the Rotterdam Con-
vention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals
and Pesticides in International Trade, the Stockholm Convention on Persistent
Organic Pollutants and the Cartagena Protocol on Biosafety.

(c) Relationship between Specific Trade Obligations in MEAs and Existing WTO
Rules
In essence, this aspect of the negotiations turns on the extent to which specific trade
obligations may be assumed to comply with WTO rules. Members have expressed
general sentiments about the legal status of the environment and trade regimes and
the meaning of terms, and have proposed principles to guide the relationship between
WTO rules and trade measures in MEAs. The EC and Switzerland have been promi-
nent supporters of the need to clarify the relationship. In their view, the relationship
raises fundamental governance issues touching on the security and certainty of inter-
national legal systems (laws and institutions). They are of the opinion that the recon-
ciliation of the relationship between MEA measures and WTO rules should not be left
to the dispute settlement system of the WTO (from which substantive jurisprudence
has emerged on this issue) but should be settled through political consensus based on
negotiation. They have proposed sets of principles to be used to decide the extent to
which STOs may be deemed to be automatically in conformity with WTO rules.!*
Most developing countries, including Chinese Taipei, assert that a STO should not
automatically be presumed to be in conformity with WTO rules.'® Unlike the EC and
Switzerland, the USA takes the view that the MEA/WTO relationship is working
very well and needs no new rules to give it legal clarity. It declares that WTO rules
have not interfered with the use of MEA trade provisions and that MEA negotiators
have taken WTO implications into account in designing MEA trade provisions. The
route to the rationalisation of the MEA/WTO relationship preferred by the USA is co-
ordination at the national level between MEA and WTO policy-makers and negotiators.!¢

(d) Party/Non-Party

On this issue, the lines are clearly drawn between those Members seeking to keep
strictly to the limits of the mandate in sub-paragraph (i) dealing with trade obligations
among parties to the MEA, and those wishing to consider the possibility that the man-
date could be flexible enough to extend to non-parties. In the first camp are the USA,
Norway and some developing countries.!” The EC and Switzerland have raised the
question whether ‘among parties to the MEA’ means that both parties which have
acceded to an MEA must be parties to the MEA and its annexes in exactly the same
way or whether it is enough that they should be parties to a framework convention
without taking the annexes into consideration.!® They have expressed the opinion
that any specific trade obligation in an MEA is negotiated and agreed by consensus in
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a multilateral context and challenges between Parties are, therefore, highly unlikely.
Accordingly, if parties to an MEA have a dispute over a specific trade obligation, they
should endeavour to solve the issue through the MEA dispute settlement mechanism.

Analysis of Positions

The European Community has been the most consistent advocate in the WTO of
reconciling MEA measures with WTO rules through either an amendment to the
existing exception provisions (GATT Article XX) or a separate WTO agreement
dealing with measures taken pursuant to MEAs. This stance stems from the EC’s inter-
nal policy agenda, where environment has increasingly assumed a prominent role
among Member States. Since 1999, the legal agreements that provide the basis for
European political and economic integration (the Amsterdam Treaty) have required
that Community action must aim at a high level of protection of human health, con-
sumers and the environment and that these objectives must be integrated into the
European Community’s policies and action. The EC, supported by Switzerland, as a
major actor in several MEAs, is therefore seeking to assure the coherence of its Com-
munity laws with international trade law. A case in point is the EC’s approach to the
use of precaution in meeting environmental or human health objectives. As early as
the Seattle ministerial conference in 1999, the EC sought to include operational
elements of the precautionary principle into the new round of negotiations, but was
strongly opposed by the majority of the WTO Members including the USA.

For its part, the USA has taken a cautious approach to the idea that new WTO
rules are needed to accommodate MEA measures. In recent years, its trade-related
environmental measures have been the target of complaints submitted to the WTO
dispute settlement system and through the jurisprudence of the Appellate Body it has
more or less achieved the result that it wanted, leading it to conclude that no obvious
problem remains to be solved on the relationship between MEA measures and WTO
rules. It should also be noted that the USA is not a party to some key MEAs such as the
Convention on Biological Diversity, the Kyoto Protocol and the Biosafety Protocol,
even though it played a key role in their negotiation, seeking to mitigate the impact of
any trade-related measures in these MEAs on WTO commitments. Thus the USA is
effectively the most powerful MEA non-party in the WTO and as such its strong inter-
est lies in preventing any attempt to prejudice the WTO rights of any Member that is
not a party to an MEA. In particular, it would seek to limit any attempt by the EC to
enshrine the precautionary principle in WTO rules, since it has huge economic inter-
ests at stake, and because it believes that the ideas about the precautionary principle
mask a deeper debate about fundamental differences in societal perceptions of risk:
witness the most recent US complaint to the WTO dispute settlement system over the
EC ban on GM products.!?

Developing countries have traditionally been suspicious of the relationship
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between trade-related environmental measures and the multilateral trading system,
due to the fact that the relationship has usually been described in terms of trade
restrictions on products of key interest to them (so-called green protectionism). They
have taken a more proactive stance in the debates in the CTE and other fora, and
better perceive where their strategic interests lie in the trade and environment relation-
ship, but some of their suspicions remain. In their view, reconciling the MEA/WTO
relationship is not an immediate priority; they prefer to focus on negotiation of issues
such as the impact of environmental standards and requirements on market access for
their products, to assure themselves better integration within the multilateral trading
system. In the negotiations on paragraph 31 (i), India has been a key Commonwealth
developing country voice, as has Singapore, Kenya, Malaysia and Pakistan. Develop-
ing countries in Asia and Africa, in particular, will be seeking to ensure that the man-
date in paragraph 31 (i) is strictly interpreted to avoid any circumstances where their
products could be the target of unilateral trade-related measures. They and other
developing countries will be anxious to avoid any discretion on the part of countries in
using trade measures under MEAs to restrict trade, hence India’s insistence that the
definition of a STO is limited to measures that are specifically mandated and pre-
scribed by the MEA. At the same time, developing countries will be relieved that
there are differences between the EC and the USA on this issue.

Information Exchange and Observer Status (Paragraph 31(ii))

Paragraph 31(ii) declares that negotiations should also cover ‘the procedures for regular
information exchange between the MEA Secretariats and the relevant WTO committees and
the criteria for granting observer status ..." The importance of co-operation and informa-
tion exchange has been acknowledged among Members and recent discussion on this
issue has been described as ‘constructive’, if not conclusive.?®

Information Exchange
Proposals for procedural arrangements for MEA-WTO information exchange have
been made that closely resemble existing informal processes. These include:

i.  Co-operation arrangements between the WTO and UNEP Secretariats;
ii. MEA Information Sessions held by the CTE;

iii. WTO Trade and Environment Regional Seminars;

iv. Technical assistance workshops in parallel to main WTO meetings.?!

Overall, information exchange is considered to be fairly advanced, although the
importance of formal procedures to assure efficient information dissemination has
been emphasised. Most Members have noted that regional seminars and parallel work-
shops at main meetings are an important means of helping developing countries to
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keep abreast of current trends and progress in the CTE debates. The pre-existence of
information exchange among the WTO and MEA Secretariats suggests that this is not
a contentious issue and so the prospects for an agreement on this aspect are good. The
EC and USA are supported by New Zealand, Australia and Japan in calling for early
action on this part of the trade and environment negotiation mandate. Australia and
Canada agree with the EC and US suggestions that it would be useful to develop a
more formal structure for the information sessions, and that value could be added by
clustering the sessions around specific issues.?? However, the EC’s proposal to involve
NGOs and other non-governmental experts in the information sessions has caused
concern among some countries including Australia and Kenya, which believe that this
is outside the current mandate. Malaysia is supported by Brazil and Nigeria in calling
for three issues on information exchange to be explored: (1) the nature of the infor-
mation being exchanged; (2) the procedures involved in the exchange; and (3) the
frequency of the exchange.

Observer Status

In contrast, the question of granting observer status to MEA Secretariats and UNEP in
the CTESS is more controversial and has been linked to the question of general
observer status being considered in the Trade Negotiations Committee (TNC)/
General Council. In both fora the issue remains unresolved. The question has also
arisen as to which other WTO bodies and MEA Secretariats should participate, given
that paragraph 31(ii) refers to ‘relevant WTO Committees’. Both the EC and USA,
supported by Nigeria, Canada and Chinese Taipei, propose that a core set of MEA Sec-
retariats that have been participants in the regular CTE should be given ad hoc
observer status in the CTESS, without prejudicing the General Council’s ultimate
decision on comprehensive observer status. Australia, while in principle supportive of
the idea of observer status for MEA Secretariats, appears wary of creating a sub-
category of privileged MEA Secretariats. Other countries, such as Cuba and
Argentina, wish to see prior resolution of the issue of observer status in the TNC/
General Council.

In the meantime, Members have agreed a provisional, ad hoc solution to allow
existing CTESS observers and those with pending requests for observership at the
CTESS to be qualified as observers.”? Under this arrangement, UNEP and six MEA
Secretariats have been granted observer status.?* Some Members, including Egypt and
Malaysia, stress that this is without prejudice to ongoing discussions within the
CTESS and the TNC/General Council. Discussions will continue in the CTESS
about the criteria for observer status at the CTE level and on the relevant WTO Com-
mittees concerned by the mandate. A factual document on the observer question and
applications by UNEP and MEA Secretariats for observer status in different WTO
committees has been prepared.?
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Analysis of Positions
Where the EC is concerned, observer status for MEA Secretariats and UNEP is a cru-
cial aspect of the legal certainty and security it seeks to achieve between the trade and
environment regimes. It forms part of its strategy to ensure improved governance and
policy coherence at the international level. It is broadly supported in this latter aspect
by New Zealand and Japan. For the USA, paragraph 31(ii) is one of the more innocu-
ous aspects of the trade and environment mandate in the DMD. It coincides with its
emphasis on trade and environment policy co-ordination at the national level and
underlines its approach to transparency in environment and trade policy-making.

The impasse over observer status stems from the tension in the General Council
where the approval of observer status for the Arab League has been blocked by the
USA and Israel (because the Arab League maintains a trade ban on Israel). All other
applications for observer status are now on a waiting list for approval.?¢

Most developing countries welcome interaction between MEA and WTO Secre-
tariats through regular information sessions because this provides them with valuable
information on the complex inter-connecting issues in the negotiations. Since devel-
oping countries are better represented in MEA negotiations, they are in a stronger
position than they are in the WTO to influence the direction and nature of MEA
Secretariat interaction with the WTO. Any discomfort they have about observer
status for MEA Secretariats may arise due to the fact that they view the WTO as a
forum primarily for governments. Their hostility to the potential involvement of
NGO:s in the WTO/MEA information sessions also stems from this emphasis on the
intergovernmental nature of WTO and because developing countries themselves
struggle with effective participation in the CTE and CTESS. Moreover, they view
permanent observer status for environmental bodies as gradually enshrining environ-
ment within the institutional framework of the WTO, given that many acknowledge
that the WTO should not become involved in environment policy-making.

Environmental Goods and Services (Paragraph 31(iii))
Paragraph 31(iii) mandates negotiations on ‘... the reduction, or as appropriate, elimina-
tion of tariff and non-tariff barriers to environmental goods and services’. The DMD further
states that the elimination of trade barriers would lead to ‘win—win’ situations as it
would have beneficial effects on trade, the environment and development.
Definitional and classification issues are crucial to the negotiations on environ-
mental goods and services, since there is no agreed definition, nor are there inter-
nationally agreed criteria to classify environmental goods and services and, therefore,
it is not clear which goods or services would automatically qualify for liberalisation.?”
Some Members have argued that negotiations on reduction or elimination of
tariff/non-tariff barriers cannot proceed to completion until definitional issues have
been resolved. Negotiations on environmental goods have been assigned to the Nego-
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tiating Group on Market Access for Non-Agricultural Products (NGMA), while the
negotiations on environmental services are under the auspices of the special sessions
of the Council for Trade in Services (CTSSS). However, the CTESS has been given a
monitoring role on progress in the negotiations and will contribute to these negotia-
tions by examining the definitional aspects and the scope of environmental goods and
services.

Environmental Services
The negotiations on environmental services have progressed to consideration of
liberalisation requests across a broad range of services, as part of the request-offer
process. WTO already had a benchmark for the classification of environmental serv-
ices; a 1991 GATT Services Sectoral Classification List contains four categories of
environmental services — sewage systems, refuse disposal, sanitation and ‘other’ serv-
ices.®® The OECD and the Statistical Office of the European Communities (Eurostat)
have developed a broader classification of environmental services. First, relevant
industry activities are defined and then a preliminary and indicative list is developed.
Industry activities are classified under three broad headings: pollution management
group;” cleaner technologies and products group;*® and resource management group.’!
The broader OECD definition/classification has found favour with some developed
countries, such as the EC, USA, Canada, Japan, Switzerland and Australia. In their
view, the current WTO classification system (W/120) is too narrow and fails to reflect
the market realities of the industry. Adopting a core listing approach, the USA is in
favour of a new classification that incorporates a list of environmental sectors that are
significant in the provision of environmental services, e.g. construction, engineering
and consulting.>> The USA also mentions the need to focus the classification on
pollution prevention rather than ‘end-of-pipe’ clean up services, i.e. goods that are
used to clean the environment or to contain or prevent pollution. The EC has sug-
gested an advanced definition that offers more categories than the W/120 classifica-
tion, based on what it considers ‘pure’ environmental services.>® Such services would
be the subject of a cluster negotiation so that they would fall within other sections of
the GATS (avoiding the mutual exclusivity pitfall). Australia and Switzerland are
broadly in favour of the EC’s approach.? Switzerland takes the view that there are sev-
eral fields of activities that would accommodate the gradual integration of environ-
mental services, including professional services relating to the environment, research
and development relating to the environment, consultancy, sub-contracting and engi-
neering relating to the environment and construction relating to the environment.®
Canada also proposes the use of clusters in the negotiations as a check-list,*® noting
that there are relevant services available elsewhere in the W/120 that are important
for the delivery of environmental services, such as technical testing and analysis serv-
ices, scientific and technical consulting services, engineering services and construc-
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tion services. Developing countries have not made explicit proposals on environmen-
tal services, apart from Colombia which emphasised pollution control and waste man-
agement. It accepts the EC classification as a working basis but would add three further
services: (i) the implementation and auditing of environmental management systems;
(ii) the evaluation and mitigation of environmental impact; and (iii) advice in the
design and implementation of clean technologies.>” Cuba has proposed that developed
countries should commit themselves to exporting services from developing countries
in the modes of supply that are of key developing country interest.*® It calls for differ-
ential treatment in order to enhance the competitiveness of developing countries. For
the moment, environmental services are being negotiated in the Committee on Spe-
cific Commitments on a bilateral basis as Members respond to each other’s requests,
and thus it is likely that in the short term Members will use a variety of different
classifications as environmental services. Meanwhile, the CTESS has not yet played
the guiding role it has been given on the definitional issues. However, it is likely that
the Quad will continue to push strongly for a broadening of the W/120 classification.

Analysis of Positions

Developed countries are market leaders in the conception and delivery of environ-
mental services. The USA is the world’s largest producer and consumer of these goods
and services, apart from being the second largest net exporter after Germany. The
USA, Japan and the EC combined control 85 per cent of the trade in this industry.
Most developing countries are net importers of such services. On the other hand, with
increasing environmental awareness and the imposition of stricter environmental
standards and regulations, markets in developing countries are catching up fast. With
the faster rate of growth of demand in developing countries and the over-capacity of
supply in developed countries, the latter are looking vigorously to penetrate emerging
developing country markets. The further liberalisation of a broader range of services
classified as ‘environmental’ will clearly help them achieve this objective. Meanwhile,
the response from developing countries on environmental services will vary depend-
ing on the domestic demand for such services which in turn is driven by increasingly
strict environmental standards and regulations.*

Environmental Goods

Members of the CTESS have broadly supported a proposal by New Zealand* for clas-
sification based on lists compiled by the Asia Pacific Economic Cooperation (APEC)
forum, which in turn is based on the definitions developed by the OECD:

... the goods and services used to measure, prevent, limit or correct environmental
damage to water, air and soil, as well as problems related to waste, noise and eco-
systems, and may also include clean technologies, processes, products and services which
reduce environmental risk and minimise pollution and material use.
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New Zealand also produced an annex listing all products it considered ‘environmental
goods’ together with examples for each category.* The classification focuses on end
use rather than production characteristics. The list is considered ‘open’ and subject to
further elaboration and discussion.

Proposals for the composition of the final list show a clear split among WTO
Members. The EC is a major proponent of using process-based criteria (so-called
process and production methods (PPMs)) to include goods produced in an environ-
mentally friendly way. It considers that there is a particular need to ‘pay attention to
goods whose sustainable materials or production characteristics mean that increased
trade in such products would also be environmentally supportive’.#* This view is firmly
resisted not only by developing countries, such as Korea® and Singapore,* but also by
the USA* and Switzerland.* Most developing countries prefer the focus to remain on
an ‘end-use’ approach that focuses on goods that can be used to remedy environmental
problems. This position is supported by several Members from across the economic
spectrum including Australia, New Zealand, India,*” Argentina, Chile*® and Canada.*

Analysis of Positions

In the negotiations on environmental goods, PPMs are the proverbial ‘elephant in the
room’. It is difficult to imagine how substantial liberalisation can take place without
addressing this issue. Developing countries are in a difficult position vis-a-vis PPMs.
They are understandably anxious to exclude PPMs from the negotiations because of
their potential to undermine market access or the competitiveness of their products.
At the same time, in some key product sectors, such as organic products, developing
countries may find comparative advantage through the differentiation inherent in the
consideration of PPMs. Yet how can such goods be distinguished from other products
without considering the way in which they have been produced?

Developed countries are not in such a quandary because the products for which
they have a competitive advantage are more or less recognised in their own right as
technologically-enhanced (environmental) goods (for example catalytic converters
and water purifiers). They therefore have less to gain from an insistence on considera-
tion of PPMs in the definition of environmental goods.

To avoid consideration of PPMs, it could be argued that organic products (for
instance) are different from other goods because they are inherently environmentally
friendly (through their impact on human health, etc). However, this means that such
goods must have different customs codes assigned under the international customs
system known as the Harmonised System (HS), which is maintained by the World
Customs Organisation (WCQO). The six-digit codes, which are regulatly updated by
the WCO to take account of changes in technology or patterns of international trade,
are based on national customs codes. In the latest amendments to the HS codes in
January 2002, the WCO for the first time included social and environmental fields,
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particularly relating to products under certain MEAs including CITES, the Inter-
national Convention on the Conservation of Atlantic Tunas (ICCAT) and the Basle
Convention.>

Amendments to the HS codes in order to differentiate between products based on
their environmental characteristics are arrived at through faitly protracted delibera-
tions in the WCQO. As a start, such customs codes may need to be developed at the
national level and then gradually be harmonised. This issue may also provide an
opportunity for developing countries to play a more proactive role in the WCO to
ensure that their trade interests are taken into account in the development of customs
codes.

The Effect of Environmental Measures on Market Access and Win-Win
Opportunities (Paragraph 32(i))

Paragraph 32(i) negotiations have focused on two elements: the effect of environmen-
tal measures on market access and opportunities for sector-based ‘win—win—win’
improvements for trade-environment-development by reducing or eliminating trade
restrictions or distortions.

The Effect of Environmental Measures on Market Access

Paragraph 32(i) instructs the CTE to give particular attention to the effect of environ-
mental measures on market access, especially in relation to developing and less devel-
oped countries.’! India and other developing countries have consistently attempted to
raise the profile of this issue in the CTE. The following issues, inter alia, have been

highlighted:

i.  Developing countries are more vulnerable to adverse side effects of environmen-
tal measures because of, inter alia, lack of infrastructure and inadequate access to
technology, environmentally-friendly raw materials and information;

ii. Environmental standards should take account of the uniqueness of the environ-
mental conditions in each country;

iti. Different environmental measures may be applied in different countries to
achieve the same environmental objective and exceptions should be made for
these;

iv. Foreign producers should be given the opportunity to participate at an early stage
in the development of standards and developing countries in particular should be
given more time to adjust.>

These concerns have not garnered general consensus in the CTE and although devel-
oped countries have expressed themselves willing to discuss these issues, they have
warned that some of the recommendations may not be achievable.
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Win-Win—Win Opportunities
Paragraph 32(i) instructs members to give particular attention to ‘those situations in
which the elimination or reduction of trade restrictions and distortions would benefit
trade, the environment and development’, which are commonly referred to as
‘win—win-win’ opportunities.”> Discussions have centred on four sectors: fisheries,
agriculture, forests and energy.

i.  Fisheries: Some members have argued for the elimination of fisheries subsidies in
order to combat over-fishing and stock depletion, while other members, particu-
larly Japan, suggest that some subsidies are not environmentally harmful, and that
such problems are compounded by factors such as poor fisheries management.>
Other countries suggest that the Negotiating Committee on Rules is a more
appropriate forum for such a debate.’

ii. Agriculture: A number of countries believe that eliminating trade and production-
distorting subsidies would allow international commodity prices to reach market
levels, thereby increasing returns from agriculture and encouraging investment

and production in developing countries.’

iii. Forests: Reference has been made to WSSD efforts to combat illegal logging.
Some countries have suggested that the United Nations Forum on Forests
(UNFF) was a more appropriate body to address such concerns.*’

iv. Energy: Issues on coal subsidies and a carbon tax have been raised, while some
members believe that there are more appropriate fora for such discussions.”®

The Agreement on Trade-related Aspects of Intellectual Property Rights
(Paragraph 32(ii))

Consensus is yet to be achieved on whether clarification of the TRIPs Agreement to
reflect its relation to biodiversity conservation and the environment in general is
required. This is an area where the differing priorities of developing and developed
countries are most obvious. The rift between developing and developed countries lies
primarily in three issues:

i.  Clarification of the link between the TRIPs Agreement, the CBD and traditional
knowledge;

ii. Whether the TRIPs agreement should be modified to provide intellectual prop-
erty protection for traditional knowledge relating to biodiversity conservation;

iii. The appropriate forum for these discussions.

Developing countries led by India, Pakistan and Brazil are pushing for clarification of
the relationship between TRIPs and the CBD and for such clarification to take place

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

251



under the work programme of the TRIPs Council. The most vocal developed countries
— the USA, Canada and Switzerland — oppose any such moves in the TRIPs Council.
In their view there is no conflict between the TRIPs Agreement and the CBD, and
they consider the two instruments to be mutually supportive. Further, they reject any
effort to restrict trade in patented goods. Widely diverse nations believe that the
mechanism of access to genetic resources and traditional knowledge should ensure the
conservation and sustainable use of biological diversity in the countries of origin, with
their peoples — and particularly local and indigenous communities — reaping the bene-
fits, including monetary benefits, transfer of technology, development of value-added

products and improvement in their economies.”

Labelling requirements for environmental purposes (Paragraph 32(iii))
Eco-labelling and packaging requirements are also a prime concern for developing
countries due to the fact that they are faced with the proliferation of both voluntary
and mandatory eco-labelling schemes, which may act as another potential barrier to
market access. The issue has remained unresolved for some time within the CTE. The
EC® and Switzerland®! have both made submissions suggesting ways of moving
forward the discussions on the interpretation of the Agreement on Technical Barriers
to Trade or the development of guidelines on the application of its provisions. Sugges-
tions have also been made on combining meetings of the CTE with those of the TBT
Committee to discuss this issue; however, these proposals have not progressed further
in the CTE. The EC is likely to seek a negotiation mandate for eco-labelling, i.e.
moving discussions from the regular CTE to the CTESS. Developing countries are
wary of this move since they believe they already have many complex issues to handle
in the existing negotiations under paragraph 31(i)—(iii).

2 Likely Outcomes from Trade and Environment Negotiations

The trade and environment negotiations are likely to be affected by the slow pace of
progress in Geneva on the entire negotiations under the DMD. Trade-offs will be made
depending on the developments in other crucial aspects of the trade negotiations, such
as agriculture or textiles. The apparent apathy over the agriculture negotiations will
affect the likelihood that trade and environment will produce concrete outcomes at
the Canciin ministerial conference in September. In the longer term, progress depends
on the political will and changing strategic interests of Members, as well as develop-
ments at the bilateral and regional levels.

Short-term Outcomes (Canciin Ministerial Conference)
From the current atmosphere in the CTESS, two possible outcomes seem the most

likely.
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Political Declaration on Information Exchange between WTO and MEA
Secretariats

The negotiations on this issue are the most advanced in the CTESS mandate, and the
general atmosphere of co-operation makes this one of the most viable outcomes from
the Geneva talks. WTO Members may conclude a political declaration establishing a
formal process for information exchange between WTO and MEA Secretariats that
seeks to improve information dissemination and achieve policy coherence between
environment and trade regimes. The Declaration is likely to contain references to the
WSSD Plan of Implementation which advocates mutual supportiveness between the
multilateral trading system and MEAs. It may also emphasise the need for national
policy co-ordination between environment and trade ministries. However, the Dec-
laration is likely to be silent on the issue of formal observer status for MEA Secretariats
and UNEP in WTO Committees. WTO Members may decide to monitor the way the
informal ad hoc observer status in the CTESS works, as well as awaiting the
TNC/General Council decision on observer status for the whole of WTO.

Recommendation to Advance Market Access (paragraph 32 (i) and Eco-labelling
(paragraph 32 (jii)) Discussions to Negotiation Mode

This would be a simple trade-off between the different proponents of these issues — the
EC and Switzerland, on the one hand, and India and other developing countries on
the other, and can be viewed as quite likely with a bit of flexibility from both sides. It
is likely that the EC will seek to move eco-labelling from discussion to negotiation.
Developing countries should be prepared for this and as a counterpart to this effort,
they should actively work towards advancing market access to negotiation and be pre-
pared to concede on eco-labelling as the trade-off. Each side can then claim a substan-
tive result from the negotiations.

Longer-Term Outcomes (Post-Canciin and beyond)
There are a number of outcomes from the current negotiation mandate which will
take time to emerge.

Classification of Environmental Goods and Services

Consensus is unlikely over a final list of environmental goods at Cancin, and while
progress continues to be made on a bilateral basis on environmental services, classifi-
cation issues also remain problematic in this area. Since there is a clearer benchmark
for environmental services, it seems clear that the classification in this sector will be
divided into ‘core’ (those contained in W/120) and ‘related’ (e.g. engineering, con-
struction or education) services. For environmental goods, the position is not so clear,
although the consensus on using the APEC classification as a starting point is useful.
This increases the chances of reaching an agreed definition or classification of
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environmental goods which reflects a broad range of developing and developed coun-
try interests. One major issue that would need resolution in this area is, of course, the
issue of PPMs. Developing countries will need to look past their wariness on this issue
to the potential trade gains they can make in the sector. The question of how to dis-
tinguish environmental products and services from others is central to classification.
This necessitates not only developing a methodology in order to establish the distinc-
tion, but assigning different customs (HS) codes to these products and services.

Interpretative Decision on the Relationship between Specific Trade Obligations

in MEAs and WTO rules

Although the negotiations on the relationship between specific trade obligations in
MEAs and WTO rules remains controversial, it may be possible for WTO Members to
develop an interpretative decision that keeps within the letter and spirit of the man-
date in paragraph 31(i). In the Decision, Members may outline principles and criteria
that they have used to determine the definition of: (a) specific trade obligations; and
(b) multilateral environmental agreements in the context of the relationship to the
WTO and as between Parties to a given MEA. The Decision is certain to start with a
preambular statement that environmental and trade regimes have equal status in
international law and are to be seen as complementary to each other. It may then iden-
tify the STOs already contained in the WTO Secretariat’s Matrix and go on to estab-
lish that they are a privileged category that would be shielded from the application of
WTO rules and WTO procedures when these STOs are applied between Parties to the
relevant MEAs. In essence, such a Decision would simply be endorsing an application
of the law of treaties that recognises that the Parties to these MEAs have, by ratifying
these agreements, waived certain rights under the WTO.

3 Ideas for Positive Outcomes from the Trade and Environment
Negotiations

The initial debate on environment in the WTO has shifted from a focus on ‘trade and
environment’ towards ‘trade and sustainable development’. This change reflects
greater participation in the debates at international and regional level by developing
countries and a gradual realisation by them that the issues may present more opportu-
nities than threats to their economic interests. It also reflects the perception by devel-
oped countries that the trade and environment relationship includes many develop-
ment issues. This convergence of opinion on the core sustainable development issues
of the relationship means that it is important that developing countries do not lose the
momentum in engaging their developed country counterparts on the key issues in
order that the trade and environment agenda stays focused on real sustainable out-
comes. The following are three ideas for avoiding the pitfalls of polarisation in the
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current negotiations. At the heart of each of these ideas are the core elements of mar-
ket access and capacity-building, which are critical for advancing the negotiations.

Defining Environmental Goods and Services to Support the Export Interests of
Developing Countries
Forecasts by the OECD indicate that the average growth in the environment-related
industry in the next few years in the developing countries of Asia and Latin America
will be 5-7 per cent, against the overall annual rate of growth of 3—4 per cent in the
Western industrial countries and Japan.®? Therefore the mandate to liberalise environ-
mental goods and services offers a unique chance to bring together developed and
developing countries in a common understanding of the benefits of the environment
for trade and vice versa (the so-called win—win scenario). Thus, a comprehensive
approach to product and service coverage in these two sectors would demonstrate the
strong comparative advantage of developing countries. In particular, the broadening
of the environmental goods classification to include products derived from sustainable
agriculture, fisheries, forestry or mining may provide opportunities for specific trade
interests from developing countries that the current WTO classification does not
provide.

However, the benefits of liberalisation in environmental goods and services may not
be realised unless WTO members can find viable trade interests and environmental
strategic objectives within the framework of the negotiations. Two issues therefore arise:

(a) The extent to which trade liberalisation may enhance the availability of environ-
mental goods and services used to address national environmental problems;

(b) The necessary conditions for trade liberalisation to open markets for environ-
mental goods and services from both developed and developing countries.

Thus, when WTO Members are negotiating commitments in their respective Sched-
ules, the aim should be two-fold: (a) to liberalise market access in sectors and modes of
supply of export interest to developing countries;** and (b) to strengthen developing
countries’ capacity in domestic services (including access to technology) and improve
developing country access to information networks.

An important factor for developing countries to consider in the negotiations is that
the environmental industry in developed countries is extremely well-organised and
competitive, particularly for environmental services where capital technologies and
large-scale engineering services provide them with considerable comparative advan-
tage. However, although firms from developed countries presently meet most of the
emerging demand for environmental goods and services in developing countries, firms
from other developing countries may be able to enter these markets too. Trade liberal-
isation in environmental goods and services as between countries in different develop-
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ing country regions could create export opportunities for firms with acquired tech-
nologies for addressing similar environmental problems.* Firms from developing
countries may be in a better position to address environmental problems peculiar to
developing regions. Moreover, they may be able to offer a range of products and serv-
ices that are not only price competitive with those from developed countries, but also
based on appropriate technology for the developing country market. For example, in
Malaysia, a private company operating privatised waste-water plants is following the
example of British and French water companies by providing integrated water services
domestically and to other countries in the Asia Pacific region.®® Another Malaysian
company has expanded into manufacturing in order to complement its design of
licensed and proprietary water-treatment systems, enabling it to serve markets in
Indonesia and Thailand.

It is important to note, though, that developing countries are not a homogeneous
group. Most are in the first phases of addressing environmental problems through com-
mand and control instruments. This is likely to generate demand for a broad spectrum
of environmental goods and services relating to health and sanitation. Others are
introducing market instruments to complement regulation, which generate differenti-
ated demand for goods and services in cleaner technologies and resource management.
Growth of the industry in developing countries will also depend on the ability of
potential producers and consumers, particularly SMEs, to be aware of export opportu-
nities for, and be able to access information on, environmental goods and services.®
This may come in the form of partnerships or joint ventures between developed and
developing country service suppliers, whereby environmental expertise is imported
and used with indigenous capacity, making it possible to increase the adoption and
opetation of new technologies and generate knowledge and skills which can con-
tribute to improving the environment. Even where this is successful, reliable and sub-
stantial supply of environmental goods from SMEs is a key factor. It is a fact that many
developing country producers of environmental goods, particularly natural-based
products may only appeal to niche markets. However, markets are expected to expand
in the future for products such as organic foods or sustainable forest products. For
example, in Tanzania, trade in honey and other bee products such as beeswax and royal
jelly is a larger contributor to the country’s GDP than all other forest products com-
bined.6?

While trade liberalisation in environmental goods and services sectors may be a
potential ‘win-win’, there are multiple factors which may present challenges to WTO
Members in the negotiations. Much will turn on the nature of the industry itself, the
factors affecting availability and diffusion of goods and services, the preconditions for
technology co-operation and innovation, local capabilities, and the nature of domes-
tic environmental and economic conditions.®® At the same time, these are sectors that
cut across a range of other sectors and issues that are currently the subject of the DMD
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negotiations, such as agriculture, energy, forestry and textiles. Moreover, negotiations
on environmental goods and services will also touch on other issues at the heart of the
trade and environment relationship, such as eco-labelling, PPMs, technology transfer
and compliance with environmental agreements. Developing countries should use
environmental goods and services as a way of mainstreaming some of their core
interests in the multilateral trading system.

Technology Transfer Side Agreements

The importance of technology transfer for sustainable development and for environ-
mental protection, especially in the present context of international liberalised trade,
cannot be over-emphasised. Access to appropriate technology is often a prerequisite
for market access, particularly when access depends on compliance with environmen-
tal regulations. Developing countries’ main concern here is the facilitation of access
to, and transfer of, technology, including environmentally sound technologies (ESTs).
Recognition of the role of technology transfer for sustainable development has found
expression in many international treaties and instruments, including Agenda 21, the
Rio Declaration, the Montreal Protocol, the CBD and the TRIPs Agreement. Yet
enforcement of these technology transfer provisions remains patchy, ranging from rea-
sonably adequate as in the case of the Montreal Protocol to non-existent in case of the
CBD. Moreover, the entry into force of the TRIPs Agreement has witnessed a situa-
tion where patents and patent protection is steadily increasing and widening its scope
of application to genetic resources, plant varieties and even living organisms.

Thus far, international law has focused on states and international organisations in
attempting to improve EST transfer. However, it is important to recall that technology
is possessed by, and technology transfer takes place between, private actors (enter-
prises) whose standing in international law is much less clear.’ The rise of the influ-
ence of private actors, particularly business, in international law-making calls for a
perceptibly different approach to this group in international law. It may be time to
expressly recognise their implicit power by including them in certain international
agreements through specific side agreements on technology transfer, which impose
binding obligations on these multinational enterprises. For instance, a technology
transfer side agreement could be negotiated to the TRIPs Agreement which provides
for the technology transfer of ESTs which is vital for the compliance of several MEAs,
such as the Framework Convention on Climate Change or the Kyoto Protocol, the
CBD or the Biosafety Protocol, or the POPs and PIC Conventions. Such a technology
transfer side agreement could also include technology elements which assist develop-
ing countries in addressing the issue of domestically prohibited goods (DPGs) or the
trade in hazardous wastes. A technology transfer side agreement could also be built
into the negotiations of future MEAs, or the further development of current MEAs,
which more or less require technology transfer for their effective implementation.
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At the same time, it will be important that various capacity-building initiatives are
developed parallel to a binding side agreement, which enable developing countries
(the demandeurs of the technology transfer) to exploit technology once it is trans-
ferred, and to distinguish technology appropriate to their economic and social condi-
tions.

4 Conclusions

Developing countries now constitute the majority of the membership of the WTO and
their voice in the organisation has become progressively authoritative, as their par-
ticipation in WTO decision-making increases. Through their influence in the CTE
and CTESS process, the debate has gradually shifted from a focus on trade and
environment to an emphasis on trade and sustainable development. This proactive
stance by developing countries must continue in the WTO. Far from shying away from
discussion of trade and environment issues, developing countries should ensure that
the discussion is oriented towards support for accelerated liberalisation of trade in
goods of special interest to them. To do this, developing countries should decisively
indicate their priorities and interests, and ensure that the necessary links are made
between issues emerging in the CTE and those in other WTO committees. For
instance, to ensure better market access for their agricultural goods, developing
countries should take positions on organic food products in the environmental goods
negotiations in the NGMA,; classification of such goods under the CTESS; labelling
either affecting or improving trade in such goods in the Committee on Technical Bar-
riers to Trade; requirements for notifications of subsidies which distort trade in such
goods in the Committee on Subsidies and Countervailing Measures; and on high
tariffs and tariff escalation affecting such goods in the Committee on Agriculture. The
same series of issues could be taken up in bilateral trade agreements or regional trade
agreements on a consistent basis, backed up with requests for technical assistance and
capacity-building to improve trade facilitation.

Developing countries should not be wary of seeking trade-offs as long as the trade-
offs serve their strategic interests. At the same time, it is important that developed
countries enter into partnerships with developing countries to ensure that the Doha
Development Round exists not merely in name but in fact. Some of the anomalies in
the trade and environment relationship could be easily addressed by measures from
developed countries, such as the elimination or reduction of perverse subsidies in agri-
culture and fisheries that distort trade and harm ecosystems. Traditional, low-impact
community farming may be covered under the notion of sustainable agriculture (one
of the OECD environmental goods classifications), and may be properly distinguished

from large-scale mechanised agriculture with capital inputs such as pesticides.
Through the negotiations in the NGMA, the CTE and the Committee on Agricul-
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ture, developing countries could explore differentiation between products derived
from sustainable agriculture and similar products from large-scale intensive agricul-
tural practices in developed countries. Trade-offs may be made not only among the
issues covered by the trade and environment negotiations but also across issues and
sectors in the WTO. For instance, developed countries may be persuaded of the merits
of faster and fuller implementation of their obligations under the Agreement on
Textiles and Clothing to enable improved market access for developing countries
products, if developing countries were minded to reconsider upgrading the issue of
labelling for environmental purposes to negotiation mode. Obviously, such trade-offs
should be explored within regional groupings of developing countries to test out
hypotheses and assumptions before any attempts are made. However, the underlying
premise of the proactive stance remains.

To increase their influence in the WTO and to improve the chances for successful
trade-offs, developing countries should co-operate more effectively within their
regional groupings. Many developing countries have limited resources to devote to
maintaining missions in Geneva or to ensure the essential participation of capital-
based policy makers in the WTO negotiations. Since 1999, African countries in par-
ticular have attempted to surmount technical and logistical difficulties associated with
participation through regional seminars hosted by the (then) OAU to update capitals
on progress in Geneva. Developing countries need to share information and exchange
experiences at the regional level, developing common or co-ordinated positions where
appropriate in order to be more effective in both WTO and MEAs processes. Where
possible, various countries could be selected to take the lead on certain issues to
advance developing country interests in the negotiations. It is interesting to note that
developing countries are also co-ordinating positions across geographical regions. For
instance, the Like Minded group of countries includes countries from Asia, Africa and
Latin America. These developments are welcome and should be built upon to ensure
the continued integration of developing countries into the multilateral trading system.
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Annex 1. Doha Declaration paragraphs 31-33

Trade and environment
31. With a view to enhancing the mutual supportiveness of trade and environment,
we agree to negotiations, without prejudging their outcome, on:

(i) the relationship between existing WTO rules and specific trade obligations set
out in multilateral environmental agreements (MEAs). The negotiations shall be
limited in scope to the applicability of such existing WTO rules as among parties
to the MEA in question. The negotiations shall not prejudice the WTO rights of
any Member that is not a party to the MEA in question;

(ii) procedures for regular information exchange between MEA Secretariats and the
relevant WTO committees, and the criteria for the granting of observer status;

(iii) the reduction or, as appropriate, elimination of tariff and non-tariff barriers to
environmental goods and services.

We note that fisheries subsidies form part of the negotiations provided for in paragraph
28.

32. We instruct the Committee on Trade and Environment, in pursuing work on all
items on its agenda within its current terms of reference, to give particular attention to:

(i) the effect of environmental measures on market access, especially in relation to
developing countries, in particular the least developed among them, and those sit-
uations in which the elimination or reduction of trade restrictions and distortions
would benefit trade, the environment and development;

(ii) the relevant provisions of the Agreement on Trade-Related Aspects of Intellec-
tual Property Rights; and

(iii) labelling requirements for environmental purposes.

Work on these issues should include the identification of any need to clarify relevant
WTO rules. The Committee shall report to the fifth session of the ministerial confer-
ence, and make recommendations, where appropriate, with respect to future action,
including the desirability of negotiations. The outcome of this work as well as the
negotiations carried out under paragraph 31(i) and (ii) shall be compatible with the
open and non-discriminatory nature of the multilateral trading system, shall not add
to or diminish the rights and obligations of members under existing jmWTO Agree-
ments, in particular the Agreement on the Application of Sanitary and Phyto-sanitary
Measures, nor alter the balance of these rights and obligations, and will take into
account the needs of developing and least developed countries.
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33. We recognise the importance of technical assistance and capacity-building in the
field of trade and environment to developing countries, in particular the least devel-
oped among them. We also encourage that expertise and experience be shared with
members wishing to perform environmental reviews at the national level. A report
shall be prepared on these activities for the Fifth Session.
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28 Group on Negotiations on Services. MTN.GNS/W/120, July 1991.
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Small Vulnerable Economy Issues and the WTO

Roman Grynberg and Jan Yves Remy*

1 Introduction

Since the second Ministerial Conference of the WTO! held in Geneva in 1998 there
has been an attempt by small vulnerable economies? to achieve some measure of
recognition of the particular problems that confront them in the process of globalisa-
tion. At the failed Seattle Ministerial Conference the establishment of a work pro-
gramme for small economies was agreed to by members,? but as the draft text was not
accepted it was left until the fourth session in Doha before a small economies work
programme was agreed.*

This paper addresses several issues pertaining to the apparent contradiction in the
wording of the work programme agreed to at Doha, which on the one hand mandates
Members to frame responses to trade concerns of small, vulnerable economies, but on
the other prohibits the creation of a sub-category of states. The relevant paragraph of
the Ministerial Declaration was a political compromise between the small economy
proponents of the WTO work programme and developed countries, which insisted on
the definitional caveat. It has created a conundrum of sorts for negotiators, as it seems
impossible to target responses to the concerns of a group that is yet to be defined or
recognised because WTO Members have consistently refused to recognise SVEs as a
distinct category. While the creation of a WTO sub-category of members is explicitly
prohibited in the work programme, this does not nullify the right of any WTO mem-
ber or group of members to make a proposal during negotiations that includes such a
group of countries.

The paper seeks to review the concerns and specificities of small states, thereby
highlighting the peculiarities and natural disadvantages that inhibit the ability of
SVE:s to thrive, and at times survive, in the multilateral trading context. It then con-
siders the implicit definitions and other sub-categorisations relating to smallness
already existing in various WTO Agreements, as well as in its administrative practice.
The paper argues that small states have many characteristics that are similar to, but
sufficiently distinct from, that of least developed countries (the only formally recog-
nised sub-group in the WTO) which warrants special treatment of them in the WTO.’

*The authors are Deputy Director, Trade and Regional Integration, Commonwealth Secretariat and Research Fellow,
Commonwealth Secretariat, respectively. The views expressed are those of the authors and not necessarily those of
the Commonwealth Secretariat.
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However, the paper argues that such special treatment can begin only with a defini-
tion, which it goes some way to advance. Lastly, the authors briefly examine the dis-
cussions currently taking place in WTO sessions pursuant to the work programme,
which underscores the intense discomfort that some WTO members may feel with the
creation of new categories. Irrespective of this stated uneasiness, the paper argues that
they have already created such categories during the Uruguay Round and must do so
implicitly or explicitly if they are to address the legitimate trade concerns of small vul-
nerable sates.

2 Small States, Globalisation and the WTO

Prior to any discussion of the definitional issue, the first question that must be
answered is why SVEs require particular attention in the WTO. SVEs comprise small
states and small island states which in particular suffer from a combination of inherited
and inherent characteristics that impede their ability to integrate into the global econ-
omy. These characteristics include smallness, physical isolation from markets, disper-
sion of small pockets of populations and a small and high specialised human and phys-
ical resource base. These together raise the operating cost structure of small economies
and render market adjustment more difficult. The high-cost structure that has trad-
itionally been associated with these economies has meant that many have predicated
their export trade upon products or services where the export price includes either
market or institutionalised quasi-rents, as few other activities have proven viable for
these very small producers. These market-based quasi-rents have been based either on
short temporary booms which have facilitated resource extractive activities and cre-
ated transitory rents, or on short-term niche markets. The institutional sources of
quasi-rent have stemmed from trade preferences, tax concessions or sovereignty-based
activities.

Historically, SVEs have become dependent upon these forms of export-oriented
activities primarily because few other exports ever developed. Merchandise exports in
particular have been based on high rates of trade preference resulting from high MFN
tariffs, or preference donors have created quota based systems such as the Sugar and
Banana Protocols. It is these particularly distorting trade measures that are most bene-
ficial to SVEs because they offer guaranteed access under quota for what are often
small volumes that would otherwise not be traded. In so doing these measures have
addressed the marketing constraints faced by SVEs.

Over the seven years since the creation of the WTO, these high rates of trade pref-
erence along with the tariff quotas have been diminished by a series of disputes and
ongoing negotiations that have shaken the foundation of small vulnerable economies.
These include:

i) The Banana Dispute which has not only caused a major restructuring in the
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Caribbean and parts of Africa but is forcing a complete realignment of trade
regimes throughout the ACP regions and necessitating reciprocity in the ACP-
EU trade relationship;

ii) The Sugar Dispute between Brazil/Australia/Thailand and the EU over subsidies
in the EU sugar regime will force similar adjustment in at least 12 small ACP
states that have been substantial beneficiaries of the Sugar Protocol of the
Cotonou Agreement;

iii) The Thailand-Philippines/EU mediation over margins of preference for canned
tuna has further eroded the competitive position of a number of small states
including Mauritius, Papua New Guinea, Fiji and Seychelles;

iv) The Fisheries Subsidies negotiations threaten to undermine the revenue of small
coastal developing states which are highly dependent upon fisheries access
arrangements;

v) The full implementation of the provisions of the Agreement on Subsidies and
Countervailing Measures (ASCM) will by 2008 undermine the ability of many
small developing countries to use their current range of export incentives in the
Export Processing Zones.

Nonetheless, the economic adjustments and loss of quasi-rents in export-oriented
activities brought by these changes in the WTO are not the only cause for concern. In
addition, the OECD’s Harmful Tax Initiative has served to undermine the develop-
ment of offshore finance centres located predominantly in small states which have
used this sector to diversify away from the high trade preference dependent activities.
Thus the international trade policy shift that has occurred in recent years has served to
thoroughly undermine the export sector of small states.

In fact, no other group of developing countries, including LDCs, has been obliged
to undertake such wide-ranging adjustments necessitated by the last decade of global-
isation. This is the reason for the particular problems of small states which, in the
WTO context, include:

i)  Loss of trade preferences stemming from MFN liberalisation and WTO disputes.

ii) Application of rules, including those of the ASCM, in a manner that does not
recognise the inherent economic characteristics of small states.

iii) Implementation of complex and burdensome WTO obligations which are beyond
the scope of small states with very small administrations.
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3 WTO Precedents on Sub-categorisation of Members, including Small
Economies

WTO provisions have created a number of sub-categories of Members and in the
process have set precedents that may be useful for present purposes. These usually con-
stitute provisions on special and differential treatment for small Members or small sup-
pliers, although it is noteworthy that preferential treatment is not true in all cases. For
instance, small Members pay proportionately higher contributions to the WTO
budget than larger Members. This has been justified from the earliest days of the
GATT 1947 by the cost to the organisation of providing services to Members.

MFN treatment and non-discrimination among its Members are among the most
basic principles of the WTO. However, there is an increasing amount of trade being
carried out on the basis of exceptions to these basic rules and which allow for differen-
tiation among Members. For instance, there are provisions permitting free-trade areas
and customs unions or preferences for developing countries and LDCs. Tulloch has
also drawn attention to the fact that special characteristics, interests and concerns of
various groups of countries, other than developing countries or least developed coun-
tries, are recognised and accommodated in some of the WTO Agreements.®

LDC:s constitute the only sub-category of WTO Members that is clearly agreed and
defined. The WTO has agreed that the LDCs are those countries designated as such by
the United Nations and which are Members of the WTO. As this grouping is clearly
defined, LDCs are specifically referred to and granted special and differential treat-
ment in many WTO Agreements, including the Decision on Measures in Favour of
Least Developed Countries appended to the Final Act of the Uruguay Round.

Apart from these references to LDCs, the WTO also recognises other sub-
groupings within the broader category of developing countries. This has often been
done either explicitly or implicitly through the creation of de minimis thresholds that
in effect distinguish small states and often entitles them to special and or preferential
treatment. This is reflected in the following WTO Agreements and practices:

(a) The Agreement on Agriculture and its related Decision contain special provi-
sions for net food-importing developing countries.” Article 6:2 also contains
special provisions for low-income or resource-poor producers in developing coun-
tries, which are aimed at encouraging diversification from growing illicit narcotic
crops.8

(b) The ASCM also grants developing countries with a per capita GNP below
US$1,000 the same treatment as least developed countries in respect of export
subsidies.” Other developing countries are granted a transitional period to phase
out their export subsidies on non-agricultural products, unless they have reached
export competitiveness in particular products. Furthermore, the Agreement
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(c)

(d

(e)

defines export competitiveness to exist if a developing country Member’s exports
of the product in question have reached a share of at least 3.25 per cent in world
trade in the relevant period.’° The agreement also provides for the termination of
any countervailing duty investigations as soon as the authorities determine that
the volume of subsidised imports represents less than 4 per cent of the total
imports of the like product in the importing Member concerned.!! Significantly,
at the Doha Ministerial Conference, while explicitly rejecting the creation of
new category of small states, another de minimis threshold was established for
defining the conditions under which developing country members may obtain an
extension of the rights to use prohibited export subsidies.!?

The Agreement on Implementation of Article VI of GATT 1994 provides that
the volume of dumped imports shall normally be regarded as negligible if the vol-
ume of dumped imports from a particular country is found to account for less than
3 per cent of imports of the like product in the importing Member, unless the
countries which individually account for less than 3 per cent of the imports of the
like product in the importing Member collectively account for more than 7 per
cent of imports of the like product in the importing Member.!* The Agreement
also provides that due account shall be taken of any difficulties experienced by
interested parties, in particular small companies, in supplying information.!*

The Agreement on Safeguards lays down that safeguard measures shall not be
applied against a product originating in a developing country Member as long as
its share of imports of the product concerned in the importing Member does not
exceed 3 per cent, provided that the developing country Members with less than
3 per cent import share collectively account for no more than 9 per cent of the
total imports of the product concerned.”

The Agreement on Textiles and Clothing lays down that meaningful improve-
ment in access for exports of Members are subject to restriction and must account
for 1.2 per cent or less of the total volume of restrictions applied by the importing
Member concerned.!® Special and differential treatment provisions under the
agreement provide for Members whose total volume of textile and clothing
exports is small in comparison with the total volume of exports of other Members
and who account for a small percentage of total imports of that product into the
importing Members.!” Furthermore, special consideration is to be given to wool
products from wool-producing country Members whose economy and textiles and
clothing trade are dependent on the wool sector, whose total textile and clothing
exports consist almost exclusively of wool products, and whose volume of textile
and clothing trade is comparatively small in the markets of the importing
Member.!8
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(f) In the Doha Declaration dealing with Technical Co-operation and Capacity-
Building, Ministers agreed that priority shall be accorded to small, vulnerable,
and transitional economies, as well as Members and observers without represen-
tation in Geneva.!” Members with a relatively small share of world trade are sub-
ject to less frequent review of their trade regime under the Trade Policy Review
Mechanism.?

(2) The rules setting contributions to the WTO budget, drawn up under Article VII
of the Agreement establishing the organisation, provide that each Member’s con-
tribution is a function of its share of world trade. However, these rules provide
that Members with less than 0.015 per cent of world trade should pay a minimum
contribution of 0.015 per cent of the budget (this figure has been modified on a
number of occasions in the past and was reduced from 0.03 per cent from the
budget year 2000).

4 A Small Matter of Definition

While WTO members have been emphatic in their opposition to the creation of a
separate category of SVEs and have frequently restated their support for the principles
of non-discrimination, they have nonetheless systematically created at least seven de
minimis thresholds in various agreements and administrative arrangements, which
reveals a preference for rules dependent upon the size of the particular member. As
mentioned above, the difficulty arises because the mandate undertaken by WTO
members is to ‘... frame responses to the trade-related issues identified for the fuller
integration of small, vulnerable economies into the multilateral trading system ...’
Clearly such responses, if they are to involve any derogation from or alteration of
existing WTO rules, will by definition require WTO Members to differentiate
between those members to which the derogation or alteration of obligations applies
and those outside that group. However, because WTO members went on to say that
they would not create a new sub-category of WTO Members, the Doha mandate
creates an impossible conundrum for policy makers and negotiators

In fact, should WTO Members desire it, the task of defining SVEs is far from
impossible. Quite inadvertently, WTO Members may have in fact, created a defined,
albeit imperfect, category of ‘vulnerable’ states. The ECOSOC definition of an LDC,
the only category of WTO members officially recognised, is defined by resort to three
criteria, one of which is the UN Economic Vulnerability Index (EVI). If a country’s
rating on the EVI is greater than 31 then it is deemed to be vulnerable. If it is greater
than 36, then a country is deemed to be highly vulnerable. In order to be an LDC, a
country must rank above 36. Unfortunately only 128 UN Members have been classi-
fied on the EVI. The first 96 countries on the list in Annex 2 of this paper would
qualify as ‘vulnerable’ using this criterion. However, one limitation of the list is that,
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while EVIs have been calculated for 128 countries, the list does not include all WTO
Members and acceding countries, notably transition economies.

For expository purposes, one could use a trade criterion of 0.05 per cent of world
trade for measuring ‘smallness’. This threshold would categorise some 86 WTO
Members as small. In total these 86 states account for 1.5 per cent of world trade and if
the trade of least developed countries is subtracted then the total amount of world
trade potentially affected by the WTO recognising small economies, as a group, is a
mere 1.1 per cent.(See Annex 2.)

Unfortunately, if individual thresholds are chosen some anomalies would be
created. This is because at least five countries, namely Cyprus, Malta, Iceland, Singa-
pore and Lichtenstein are either small or vulnerable economies. This could be
resolved, however, if EU members are excluded on the basis that any criteria would be
restricted to developing countries. In this way, Cyprus, Malta and Lichtenstein would
be excluded. In addition, if one uses both filters, i.e. ‘small’ and ‘vulnerable’, Iceland
and Singapore would also be excluded.?! Notably, the Doha Ministerial mandate uses
both these terms in its language.

This raises the question of the choice of thresholds for the definition of small.
There is little doubt that the threshold chosen for expository purposes is ad hoc in
nature. There is and can be no legitimate theoretical explanation for the choice of
0.05 per cent as a threshold except for the purely practical consideration that it
excludes the most egregious anomalies, something that that would be necessary in
order to satisfy WTO Members that a trade advantage was not being offered to high-
income developed countries. In defence of such an ad hoc approach to the definition of
small, one need look no further than WTO practice itself, as WTO Members in the
past have never provided a justification for the particular choice of de minimis thresh-
olds in any of the WTO Agreements

For the moment, this definitional debate could be largely academic because, as will
be seen below, the demands currently being made by SVEs in WTO negotiations may
not as yet require a formal definition per se. However, the emerging situation and
debate suggests that it may soon be necessary for proponents of a definition to develop
at least the contours of a working definition in order to address more specifically the
economic and trade concerns of Members. Significantly, given the above precedents,
there are a host of possible definitions and approaches to the issue that can be
employed depending upon the circumstances.

5 Small Economy Issues in the Dedicated Sessions of the WTO

Discussions concerning small economies in the WTO have taken place in four dedi-
cated sessions of the Committee on Trade and Development (CTD). This Committee
was entrusted with the task of ensuring compliance with and completion of the Doha
mandate regarding small economies.?
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The dedicated sessions have shown the small economies representatives to be the
agenda-setters, as they have taken the lead in initiating and steering discussions thus
far. In particular, a grouping of SVEs? has submitted papers and tabled various propos-
als specific to their circumstances. In their first paper, the SVEs underscore the char-
acteristics that make them vulnerable, and the implications that these characteristics
have on their trade and development.?* In sessions of the CTD, SVE representatives
have also recounted their day-to-day hardships in trying to operate in a multilateral
trading context. Although the developed countries have been generally supportive of
these papers and have encouraged the sharing of individual experiences, they have at
times raised the definitional issue, with the wearying precaution that the mandate
clearly restricts sub-categorisation of the kind that SVEs appear interested.?

The actual proposals tabled by SVEs thus far address concerns of smaller economies
generally and are relatively modest in scope.? They are expressly intended to comple-
ment others submitted in specific negotiating groups (see Annex 1). Their coverage is
both procedural and substantive in nature, and they are generally aimed at improving
administrative procedures for SVEs, as well as attempting to refashion current rules to
better suit and accommodate their needs. Developed countries have in general been
amenable to the former, but as regards the rule-based proposals, they have indicated
discomfort with the idea of changing rules to address the need of a sub-category of
WTO Members.?” Many SVEs have however indicated their intention to present, and
have proposals accepted, as a packaged and all-inclusive deal.

Not surprisingly, one of the proposals seeks to retain the margins of preferences for
small economy exports. However, this has led to some contention within the small
economies camp, and in particular to concern from some Latin American countries,
who self-define as small economies, and who would want existing preferences
extended to all small economies. A number of the proponents of the proposal, how-
ever, feel that such a blanket application to all self-professed small economies would
have the effect of diluting any advantage or benefit to SVEs. This would be an area
where a definition could be helpful.

Less contentious were proposals on Article XXIV and Regional Trading Arrange-
ments, which seek to ensure non-reciprocity in regional trade agreements between
developed and small economies. Small economies have proposed that sufficient space
for policy development specific to their needs should be retained in the WTO, and
that developed countries do not require concessions in negotiations that are inconsis-
tent with the developmental, financial and trade needs of smaller economies.

Most proposals are aimed at improving the way in which the rules of various WTO
Agreements work and affect small economies. One such proposal regarding the
ASCM seeks to ensure that small economies are not made subject to the provisions of
paragraph 1(a) of Article 3 of the ASCM requiring phasing out of fiscal incentives.
The proposal further provides that the rules and procedures of the Agreement be
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modified for small economies. However, developed countries have generally not seen
the need for such special treatment of smaller economies, arguing that current proce-
dures are working well, and that any special consideration would encourage sub-
categorisation of the kind prohibited under the mandate. Other more administrative
proposals which call for the explicit recognition of the right of small economies to des-
ignate regional bodies as their ‘competent authorities’ for the purposes of that Agree-
ment, have been more generally supported by developed countries, with some
instances of voluntary pledges for the provision of technical assistance. A similar
proposal in the context of the SPS and TBT Agreements, has likewise been welcomed,
and developed countries have been generally supportive of any requests for technical
assistance in the establishment of joint and shared missions for current non-resident
Members.

Proposals for the revision of some rules in the Safeguard Agreement for small
economies, including those relating to the definition of domestic industry, serious
injury, investigations, reporting requirements, the causation and non-attribution prin-
ciple, and the right of compensation and/or retaliation were not embraced by devel-
oped countries who drew attention to the fact that Article XIX of the Agreement
already catered for developing countries. The proponents have, however, responded
that the rules of the Safeguards Agreement entail cumbersome administrative proce-
dures, which would need to be simplified for smaller economies.

There have also been proposals for developed countries to assist small economies in
complying with their obligations under the SPS and TBT Agreements through: (1)
the use of the former’s technology and technical facilities on preferential and non-
commercial terms, preferably free of costs; and (2) appropriate flexibility for small
economies in dealing with time-frames and notifications requirements. Again, devel-
oped countries have reacted to these proposals negatively by suggesting that technical
regulation was also a problem for them, and smaller economies could focus instead on
the notification requirements of these Agreements. Some developed countries have
even suggested the increased use of electronic technology, for example, in accessing
such notifications. According to smaller economies, however, the plight of the devel-
oped countries was not comparable to that of smaller developing ones, and flexibility
needed to be incorporated into the time-frame and notification requirements.

Proposals on the dispute settlement body were met with comments from developed
countries that many of the issues raised were already being discussed in the context of
special and differential treatment in DSU negotiations. The proponents expressed
their awareness and intention to participate concurrently in these discussions as well.
On issues of graduation and accession of small economies from LDC status, there is
general agreement that these issues would have to be considered to develop acceptable
guidelines and procedure for small economies.

The proponents of all of these proposals have attempted to make them the basis of
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recommendations to the General Council,?® as required under the mandate. However,
lack of consensus, particularly by developed countries, on the suitability and work-
ability of some proposals and on the issue of how to prevent the creation of a two-tier
system of rights and obligations within the WTO, has prevented the forwarding of the
proposals.

Conclusion

The present discussions in the WTO underscore the discomfort among developed
countries with the idea of explicitly recognising a sub-category of smaller economies
and further SVEs. However, it is hard to surmise how execution of the mandate in
paragraph 35, requiring the framing of trade-related responses to the problems of
smaller vulnerable economies, can occur without the logical first step of defining and
clarifying what a small vulnerable economy is. The existence of clear precedents in the
text and practice of the WTO exposes the possibility, and indeed desirability, of doing
so once the requisite political will exists. In order for small states within the WTO to
gain any measure of success in current trade negotiations, they must first and foremost
achieve recognition as a separate sub-grouping within the Membership of the WTO.
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Annex 1

Table of Other Negotiating Proposals Made or to be Made in Favour of Small
Developing States in the WTO

Subject Area/
Relevant WTO
Agreement

Background

Content of Proposal

Fisheries Subsidies
(ASCM, including
Article XVI GATT
GATT 1994: GATT
Agreement on
Subsidies and
Countervailing
Measures Article 1,
Article 3.1, Article 27,
Article 6, Annex VII)

SVEs have relatively high dependence Ensure that Article 1 of the

on domestic and export fisheries.
Large exporting countries seeking

negotiations of fisheries subsidies on

basis that subsidies have harmful
effect on sustainable fish catches.

SVEs fisheries’ interests extend to
the following main areas: revenue
generation from access fees:
domestic and foreign fishers
operating for export in the EEZ
and territorial sea, artisan fisheries
within their territorial sea

ASCM is clarified to explicitly
exclude certain types of
assistance from definition of
subsidy: (including, access fees
and development assistance,
fiscal incentives to
domestication and fisheries
development, artisanal
fisheries)

TRIPs (Article 67)

Due to limited capacity many SVEs
are unable to implement complex
rules and procedures in TRIPs.

Article 67 of TRIPs makes provision
for developed countries to assist
with such implementation, upon
request. However, SVES often have
problems even identifying their
needs to make such requests, nor
do they have the ability to
implement this agreement.

Explicit recognition that SVEs
may designate regional body as
competent authority for
implementation of the TRIPs
Agreement. This should be
assisted by developed countries
through the provision of
technical and financial
assistance

Regional Trade
Arrangements (RTAs)
(in particular,
Article XXIV and
Enabling Clause,
para.3
Understanding on
the Interpretation
of Article XXIv

GATT 1994)

Provisions in Article XXIV to be
interpreted to incorporate
incomplete reciprocity for

SVEs as contained in Enabling
Clause. In particular, to
incorporate notion of flexibility
in ‘substantially all trade’ in
Article XXIV:8 — to accommodate
asymmetric liberalisation
between developing countries
with less than average of 0.05%
of world merchandise export (in
last five years) and developed
countries, suitable to the
circumstances of SVEs.
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Subject Area/
Relevant WTO
Agreement

Background Content of Proposal

Regional Trade
Arrangements
(contin.)

Flexibility to entail:

1) Asymetry in timetabling of
tariff reduction and elimination
during transitional periods.

2) Any FTAs involving SVEs and
Developed countries (as referred
to above) should be ‘exceptional’
case and ‘reasonable length of
time’ to be 25 years.

Trade Preferences
—Part IVof GATT
1994 and Enabling
Clause

SVEs are particularly trade
preference dependent.

The erosion of trade

preferences jeopardises the

future of small vulnerable
economies in critical areas

such as agriculture and
manufacturing.

Current WTO negotiations and
rules threaten these arrangements.

‘Grand fathering’ of existing
margins of trade preferences for
products and small economies
accounting for less than 3.25%
of world trade.

Agreement on Subsidies
and Countervailing
Measures (ASCM):

SVEs suffer from the combined effect SVEs shall be granted a

of diseconomies of scale caused permanent exemption from

by their small size and physical the provisions of paragraph 1 (a)
isolation which together necessitate  of Article 3, (ASCM)
compensatory measure to offset
these inherent cost disadvantages.
Moreover without these
compensatory measures SVEs will
be unable to attract investment.

Article XVI GATT 1994,
ASCM Article 27,
Annex VIl, Doha
Ministerial
Declaration ()

SVEs should be allowed the
provision of subsidies to reduce
the cost of marketing exports

of non-agricultural products,
(including export promotion
and advisory services) including
handling, upgrading and other
processing costs of international
transport and freight.

WTO provisions ‘recognize that
subsidies may play an important
role in economic development
programmes of developing country
members’ and provide flexibility

for certain developing countries
in the application of subsidies.
The agreement does not grant the
necessary flexibility to small
vulnerable economies. Moreover,

existing fiscal incentives are required

to be phased out under current
WTO rules.

SVEs should be allowed to
provide internal transport

and freight charges on export
shipment, provided or
mandated by governments

on terms more favourable than
for domestic shipments for
non-agricultural products.
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Subject Area/
Relevant WTO
Agreement

Background

Content of Proposal

Agreement on
Agriculture
(Article 9)

SVEs suffer from the combined
effect of diseconomies of scale
caused by their small size and
physical isolation which together
necessitate compensatory measures
to offset these inherent cost
disadvantages. Moreover without
these compensatory measures SVEs

will be unable to attract investment.

WTO provisions ‘recognise that
subsidies may play an important
role in economic development
programmes of developing country
members’ and flexibility for certain
developing countries in the
application of subsidies. The
agreement does not grant the
necessary flexibility to small
vulnerable economies. Existing
fiscal incentives are required to

be phased out under current WTO
rules.

Permanent exemption from
the reduction commitments
in Article 9 in the Agreement
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Annex 2

Total Trade in Goods and Services Sorted by average percentage share, 1998-2000

Country 1998 1999 2000 Average Average
(Us$ m) (US$ m) (US$ m) share
1998-2000
(%)
1 United States 1,995,459 2,140,380 2,472,460 2,202,766.33 15.42
2 Germany 1,218,840 1,234,558 1,254,113 1,235,837.33 8.65
3 Japan 798,199 858,549 986,299 881,015.50 6.17
4 United Kingdom 768,695 785,237 825,536 793,155.93 5.55
5 France 731,704 727,349 732,608 730,553.77 5.11
6 ltaly 579,021 562,534 582,028 574,527.63 4.02
7 Canada 495,867 542,234 611,711 549,937.23 3.85
8 Netherlands 470,123 478,530 498,210 482,287.47 3.38
9 Hong Kong, China 421,225 414,030 480,701 438,651.93 3.07
10 China 370,790 410,582 529,792 437,054.73 3.06
11 Belgium 348,938 350,891 369,704 356,511.06 2.50
12 Spain 320,745 338,836 351,379 336,986.63 2.36
13 Korea, Rep. of 271,556 314,496 397,768 327,940.23 2.30
14 Mexico 266,941 304,037 371,196 314,058.00 2.20
15 Taipei, Chinese 249,946 267,659 326,699 281,434.67 1.97
16 Singapore 242,905 262,601 314,723 273,409.57 1.9
17 Switzerland 227,374 224,514 227,770 226,552.40 1.59
18 Sweden 192,021 201,625 203,029 198,891.60 1.39
19 Austria 186,779 192,644 192,737 190,719.97 1.34
20 Malaysia 150,633 171,972 206,268 176,291.13 1.23
21 Ireland 177,698 154,761 166,780 166,412.80 1.16
22 Russian Fed. 161,701 137,624 178,007 159,110.67 1.1
23 Australia 149,809 156,840 168,397 158,348.67 11
24 Denmark 122,920 132,072 141,222 132,071.20 0.92
25 Thailand 114,216 127,543 153,201 131,653.27 0.92
26 Brazil 131,701 117,513 135,585 128,266.33 0.90
27 India 104,162 113,484 135,728 117,791.47 0.82
28 Norway 107,252 109,576 124,058 113,628.80 0.80
29 Indonesia 98,397 97,629 125,587 107,204.33 0.75
30 Turkey 109,261 93,734 112,557 105,184.00 0.74
31 Saudi Arabia 79,745 91,292 121,052 97,363.37 0.68
32 Poland 95,059 90,360 103,368 96,262.33 0.67
33 Finland 88,571 86,083 92,189 88,947.67 0.62
34 Portugal 78,805 79,802 79,092 79,233.00 0.55
35 Israel 67,768 76,919 91,433 78,706.37 0.55
36 Philippines 76,572 75,732 77,673 76,658.87 0.54
37 United Arab Emirates 67,950 70,100 79,701 72,583.77 0.51
38 Czech Rep. 67,449 66,978 73,113 69,179.83 0.48
39 South Africa 66,972 63,614 69,247 66,610.93 0.47
40 Argentina 69,339 60,067 63,246 64,217.40 0.45
41 Hungary 53,811 55,677 63,849 57,778.93 0.40
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Country 1998 1999 2000 Average Average
(US$ m) (US$ m) (US$ m) share
1998-2000
(%)
42 Greece 41,026 60,336 70,741 57,367.60 0.40
43 Luxembourg 43,203 48,099 52,062 47,787.95 0.33
44 Venezuela 38,898 38,720 53,649 43,755.67 0.31
45 Chile 40,285 37,228 43,059 40,190.67 0.28
46 Egypt 32,738 35,636 39,291 35,888.33 0.25
47 Ukraine 36,449 32,295 37,055 35,266.33 0.25
48 New Zealand 31,701 34,354 35,050 33,702.00 0.24
49 Colombia 30,648 27,180 29,941 29,256.17 0.20
50 Viet Nam 25,473 27,641 34,475 29,196.33 0.20
51 Nigeria 23,120 25,754 37,125 28,666.10 0.20
52 Slovak Rep. 28,338 25,210 28,685 27,410.77 0.19
53 Algeria 22,114 24,781 34119 27,004.43 0.19
54 Kuwait 23,071 24,148 31,619 26,279.33 0.18
55 Romania 22,259 21,197 26,132 23,196.00 0.16
56 Slovenia 22,516 21,906 22,071 22,164.27 0.16
57 Morocco 20,646 21,806 22,438 21,629.77 0.15
58 Pakistan 21,031 20,351 22,030 21,137.33 0.15
59 Croatia 19,210 17,909 18,262 18,460.07 0.13
60 Dominican Republic 16,298 17,169 19,697 17,721.50 0.12
61 Tunisia 17,327 17,763 17,624 17,571.50 0.12
62 Peru 17,949 16,477 18,048 17,491.33 0.12
63 Kazakhstan 14,601 13,670 19,259 15,843.43 0.11
64 Panama 16,947 14,785 15,767 15,832.93 0.1
65 Bangladesh 13,273 14,578 16,259 14,703.23 0.10
66 Costa Rica 13,903 15,342 14,732 14,659.10 0.10
67 Belarus 15,203 13,039 15,721 14,654.10 0.10
68 Oman 12,645 13,273 17,696 14,538.07 0.10
69 Sri Lanka 12,341 12,290 14,430 13,020.10 0.09
70 Bulgaria 11,932 12,321 14,614 12,955.50 0.00
71 Libyan Arab 13,137 11,624 13,607 12,789.10 0.09
Jamahiriya
72 Qatar 8,823 10,360 13,687 10,956.77 0.08
73 Angola 8,141 10,614 13,652 10,802.10 0.08
74 Ecuador 11,624 9,441 10,885 10,649.97 0.07
75 Lithuania 11,354 9,528 10,912 10,598.03 0.07
76 Syrian Arab Republic 9,183 10,227 11,818 10,409.33 0.07
77 Cuba 8,982 9,589 10,495 9,688.67 0.07
78 Bahrain 7,946 9,005 11,587 9,512.27 0.07
79 Estonia 8,786 8,098 9,735 8,872.87 0.06
80 Cote d’Ivoire 9,434 9,293 7,649 8,791.87 0.06
81 Guatemala 8,442 8,419 9,361 8,740.87 0.06
82 Jordan 8,605 8,298 9,037 8,646.33 0.06
83 Macau, China 7,995 8,158 9,453 8,535.37 0.06
84 Lebanon 8,946 8,119 8,369 8,478.00 0.06
85 Cyprus 8,323 8,333 8,575 8,410.37 0.06
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1998 1999 2000 Average Average
(US$ m) (US$ m) (US$ m) share
1998-2000
(%)

86 El Salvador 7,524 7,822 9,242 8,195.80 0.06
87 Uruguay 8,571 7,472 7,877 7,973.07 0.06
88 Jamaica 7,358 7,420 7,851 7,543.13 0.05
89 Paraguay 8,645 6,732 6,241 7,205.97 0.05
90 Uzbekistan 6,817 6,347 7,594 6,919.10 0.05
91 latvia 6,973 6,454 7,077 6,834.67 0.05
92 Malta 6,165 6,611 7,507 6,760.77 0.05
93 Trinidad and Tobago 6,066 6,414 7,506 6,661.73 0.05
94 |celand 5,993 6,174 6,368 6,178.40 0.04
95 Zimbabwe 5,679 5,896 6,644 6,073.07 0.04
96 Kenya 6,309 5,706 6,184 6,066.20 0.04
97 Ghana 5,963 6,264 5,657 5,961.17 0.04
98 Yemen 4,574 5,411 7,510 5,831.80 0.04
99 Honduras 5,187 5,227 5,714 5,376.13 0.04
100 Mauritius 5,219 5,446 5,312 5,325.63 0.04
101 Brunei Darussalam 4,748 5,383 5,740 5,290.57 0.04
102 Bosnia & Herzegovina 4,979 5,467 5,412 5,285.87 0.04
103 Botswana 4,801 5,525 5,435 5,253.37 0.04
104 Bahamas 4,556 4,881 5,613 5,016.50 0.04
105 Gabon 4,245 4,511 5,066 4,607.20 0.03
106 Cameroon 4,154 4,727 4,889 4,589.97 0.03
107 Myanmar 4,477 4,206 4,762 4,481.87 0.03
108 Papua New Guinea 3,963 3,975 4,669 4,202.50 0.03
109 Namibia 3,493 3,625 4,087 3,735.00 0.03
110 Azerbaijan 3,414 3,171 4,107 3,564.03 0.02
111 Congo 2,656 3,384 4,576 3,538.60 0.02
112 TFYR Macedonia 3,433 3,337 3,824 3,531.33 0.02
113 Bolivia 3,522 3,269 3,498 3,429.53 0.02
114 Tanzania, United Rep. 3,373 3,298 3,290 3,320.53 0.02
115 Senegal 3,047 3,171 2,982 3,066.60 0.02
116 Sudan 2,542 2,387 3,829 2,919.47 0.02
117 Nicaragua 2,447 2,819 2,888 2,718.13 0.02
118 Barbados 2,595 2,695 2,832 2,707.17 0.02
119 Nepal 2,343 2,763 2,967 2,690.87 0.02
120 Cambodia 2,243 2,511 3,248 2,667.20 0.02
121 Uganda 2,581 2,524 2,574 2,559.67 0.02
122 Congo, Dem. Rep. of 2,609 2,176 2,053 2,279.33 0.02
123 Swaziland 2,387 2,197 1,973 2,185.93 0.02
124 Zambia 2,173 2,046 2,177 2,132.03 0.01
125 Fiji Islands 1,846 2,060 2,405 2,103.83 0.01
126 Madagascar 1,821 1,953 2,530 2,101.40 0.01
127 Mozambique 1,663 2,061 2,174 1,965.73 0.01
128 Georgia 1,983 1,634 1,852 1,823.13 0.01
129 Albania 1,222 1,618 2,168 1,669.20 0.01
130 Moldova, Rep. of 2,013 1,383 1,602 1,666.10 0.01
131 Haiti 1,488 1,650 1,692 1,609.93 0.01
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1998 1999 2000 Average Average

(US$ m) (US$ m) (US$ m) share
1998-2000
(%)
132 Guinea 1,605 1,533 1,568 1,568.80 0.01
133 Tajikistan 1,392 1,429 1,879 1,566.90 0.01
134 Mali 1,512 1,630 1,546 1,562.93 0.01
135 Guyana 1,485 1,414 1,471 1,456.80 0.01
136 Armenia 1,344 1,281 1,484 1,369.67 0.01
137 Kyrgyz Rep. 1,521 1,222 1,215 1,319.33 0.01
138 Benin 1,305 1,425 1,215 1,314.90 0.01
139 Mongolia 1,204 1,178 1,410 1,264.13 0.01
140 Togo 1,188 1,065 1,361 1,204.77 0.01
141 Malawi 1,238 1,267 1,083 1,195.87 0.01
142 Lao People’s Dem. Rep. 1,057 1,016 1,217 1,096.63 0.01
143 Lesotho 1,156 1,035 1,016 1,069.00 0.01
144 Burkina Faso 1,150 1,009 883 1,014.07 0.01
145 Antigua and Barbuda 952 997 947 965.47 0.01
146 Seychelles 880 977 994 950.00 0.01
147 Suriname 968 849 907 907.97 0.01
148 Maldives 833 892 904 876.40 0.01
149 St Lucia 799 821 782 800.43 0.01
150 Belize 693 791 882 788.53 0.01
151 Mauritania 831 748 781 786.77 0.01
152 Chad 800 752 765 77217 0.01
153 Niger 768 656 639 687.80 0.00
154 Gambia 558 524 550 544.13 0.00
155 Grenada 409 478 530 471.90 0.00
156 Djibouti 434 464 495 464.10 0.00
157 Cape Verde 411 469 447 442.30 0.00
158 Rwanda 430 455 434 440.03 0.00
159 Central African Republic 443 398 M 417.23 0.00
160 St Vincent and the 400 412 375 395.63 0.00
Grenadines

161 Bhutan 332 37 436 379.50 0.00
162 Solomon Islands 407 1 273 363.97 0.00
163 St Kitts and Nevis 336 358 391 361.70 0.00
164 Dominica 300 326 312 312.93 0.00
165 Vanuatu 261 255 294 270.30 0.00
166 Burundi 230 178 193 200.40 0.00
167 Samoa 204 200 187 196.83 0.00
168 Sierra Leone 166 150 238 184.70 0.00
169 Guinea-Bissau 92 135 17 132.83 0.00
170 Tonga 123 124 145 130.73 0.00

171 Federal Rep. of Yugoslavia .. . . - -
172 Andorra . . . - -
173 Liechtenstein . . . - -

Total 13,441,042 13,905,731 15,511,380  14,286,051.25 100.0000

Source: World Trade Organisation, statistics used for calculation of budget contributions.
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Annex 3

United Nations Economic Vulnerability Index, sorted by vulnerability

S. No. Country EVI

1 Kiribati 74.32
2 Tuvalu 73.68
3 Chad 64.41
4 Liberia 63.62
5 Gambia 61.83
6 Cambodia 61.00
7 Saudi Arabia 60.01
8 Sao Tome and Principe 59.07
9 Niger 58.98
10 Benin 58.68
1 Tonga 58.63
12 Nigeria 58.41
13 Somalia 58.04
14 Seychelles 57.02
15 St Lucia 56.99
16 Cape Verde 56.98
17 Uganda 56.52
18 Dominica 56.05
19 Guinea-Bissau 55.91
20 Rwanda 55.85
21 Qatar 55.84
22 Equatorial Guinea 55.81
23 United Arab Emirates 55.55
24 Comoros 55.36
25 Angola 55.19
26 Libyan Arab Jamabhiriya 54.01
27 Solomon Islands 53.93
28 Lesotho 53.11
29 Samoa 52.45
30 Dem. Rep. of the Congo 51.89
31 Zambia 51.82
32 St Vincent and the Grenadines 51.65
33 Burundi 51.55
34 Guyana 51.41
35 Brunei Darussalam 51.07
36 Syrian Arab Republic 51.04
37 St Kitts and Nevis 50.26
38 Iran (Islamic Rep. of) 50.00
39 Gabon 49.96
40 Myanmar 49.82
41 Mongolia 49.73
42 Yemen 49.54
43 Oman 49.05
44 Mali 48.41
45 Bahrain 48.15
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S. No. Country EV]

46 Congo (Republic of) 46.90
47 Djibouti 46.60
48 Sierra Leone 46.30
49 Guinea 45.77
50 Laos 45.65
51 Haiti 45.61
52 Dominican Republic 45.54
53 Bahamas 45.37
54 Togo 4530
55 Afghanistan 44.89
56 Burkina Faso 44,58
57 Ethiopia 44.58
58 Sudan 44.45
59 Suriname 44.28
60 Grenada 43.67
61 Nicaragua 43.16
62 Ghana 43.13
63 Paraguay 43.05
64 Central African Republic 42.43
65 Bhutan 4227
66 Lebanon 41.90
67 Malawi 41.57
68 Cuba 41.50
69 Mauritania 41.42
70 Papua New Guinea 41.40
71 Vanuatu 41.31
72 Algeria 41.30
73 Antigua and Barbuda 41.20
74 Tunisia 41.08
75 Zimbabwe 40.94
76 Senegal 40.86
77 Belize 40.47
78 Trinidad and Tobago 39.03
79 Malta 38.98
80 Fiji Islands 37.39
81 Mozambique 37.36
82 Barbados 36.54
83 Nepal 36.37
84 Tanzania (United Republic of) 36.23
85 Honduras 35.73
86 Mauritius 35.21
87 Swaziland 35.02
88 Morocco 33.82
89 Venezuela 33.79
90 Cote d’Ivoire 32.81
91 Democratic People’s Republic of Korea 32.31
92 Maldives 32.18
93 Cameroon 31.59
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S. No. Country EVI

94 Jamaica 31.18
95 Singapore 31.02
96 Viet Nam 31.02
97 Cyprus 29.87
98 Ecuador 29.40
99 Panama 28.89
100  El Salvador 28.36
101 Kenya 27.75
102  Jordan 27.70
103  Bolivia 27.24
104  Eritrea 27.06
105  Madagascar 26.75
106  Sri Lanka 26.18
107  Peru 26.13
108 Guatemala 25.99
109 Chile 25.09
110  Philippines 25.00
11 Egypt 24.85
112 Colombia 24.28
113 Uruguay 24.09
114  Costa Rica 23.99
115  Bangladesh 23.77
116 Israel 23.35
117  South Africa 2243
118  Pakistan 22.21
119  Turkey 19.33
120  Thailand 17.92
121 Indonesia 17.38
122 Malaysia 16.55
123 Korea (Republic of) 16.09
124  Mexico 15.47
125  Argentina 15.22
126 Brazil 15.20
127 India 12.20
128 China 4.18

Source: United Nations, Economic and Social Council
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Notes

1 Ministerial Declaration, Second Session, Ministerial Conference of the World Trade Organization WT/MIN
(98)/DEC/1, 25 May 1998,(98-2149), Geneva, 18 and 20 May 1998, adopted on 20 May 1998, para 6 :

‘We remain deeply concerned over the marginalization of least-developed countries and certain small economies,
and recognize the urgent need to address this issue which has been compounded by the chronic foreign debt
problem facing many of them.

2 The authors are keenly aware that there is a substantial difference between small states and small economies.
Small economies include the self-selected group of WTO members which includes countries as large as Sri Lanka,
Cuba and Bolivia which are not necessarily small states. Small economies often do not face the constraints
imposed by very small administrative capacity to implement the WTO Agreements. Employing the World Bank/
Commonwealth criteria of a population of 1.5 million would have excluded these larger countries. The WTO
mandates and nomenclature refer to small economies but the problems addressed in this paper refer to the prob-
lems of small states, which are usually more vulnerable and have vastly different problems, both economically and
administratively, to some of the larger ‘small economies’ that are members of the small economies group at the
WTO. For the purposes of this paper, reference to small states, as distinct from small economies, will be to small
vulnerable economies.

3 The later versions of the draft text of the Seattle Ministerial Declaration contained no square brackets in the
section pertaining to small economies but the draft ministerial declaration was not endorsed by WTO Members.
4 Ministerial Declaration, Fourth Session, Ministerial Conference of the World Trade Organization,
WT/MIN(01)/DEC/1, 20 November 2001, (01-5859), Doha, 9 - 14 November 2001, adopted on 14 November
2001, para. 35.

‘We agree to a work programme, under the auspices of the General Council, to examine issues relating to the
trade of small economies. The objective of this work is to frame responses to the trade-related issues identified for
the fuller integration of small, vulnerable economies into the multilateral trading system, and not to create a sub-
category of WTO Members. The General Council shall review the work programme and make recommendations
for action to the Fifth Session of the Ministerial Conference.’

5 The category of least developed country is defined by the UN’s Economic and Social Commission and is exter-
nal to the WTO. The category of developing country is determined in the WTO by self election which has meant
that until very recently high income countries such as South Korea, Israel and Singapore have chosen to define
themselves as developing countries.

6 Tulloch, Peter. ‘Small Economies in the WTQO’ in David Peretz, Rumman Faruqui and Eliawony J. Kisanga,
‘Small States in the Global Economy’, Commonwealth Secretariat and World Bank, 2001, p. 258.

7 Agreement on Agriculture, Article 16.

8 Agreement on Agriculture, Article 6.2.

9 Agreement on Subsidies and Countervailing Measures, Atticle 3 and Annex VIIL.

10 Agreement on Subsidies and Countervailing Measures, Article 27.6.

11 Agreement on Subsidies and Countervailing Measures, Article 27.10.

12 Procedures for extensions under Article 27.4 for certain developing country members G/SCM/39,20 Novem-
ber 2001. The provisions state:

Programmes eligible for extension pursuant to these procedures, and for which members shall therefore grant
extensions for calendar year 2003 as referred to in 1(c), are export subsidy programmes (i) in the form of full or
partial exemptions from import duties and internal taxes, (ii) which were in existence not later than 1 September
2001, and (iii) which are provided by developing country members (iv) whose share of world merchandise export
trade was not greater than 0.10 per cent, (v) whose total Gross National Income (“GNI”) for the year 2000 as
published by the World Bank was at or below US $20 billion, (vi) and who are otherwise eligible to request an
extension pursuant to Article 27.4,and (vii) in respect of which these procedures are followed.

13 Agreement on Implementation of Article VI of GATT, Article 5:8.

14 Agreement on Implementation of Article VI of GATT, Atticle 6.

15 Article 9, Agreement on Safeguard.s

16 Agreement on Textiles and Clothing, Article 2.

17 Article 6:6(a).

18 Article 6:6(b).

19 Ministerial Declaration WT/MIN(01)/DEC/1, 20 November 2001, paragraph 38.

20 GATT 1994, Annex 3 Trade Policy Review Mechanism, para. C(ii).

21 It should be noted that the UN has not classified Iceland on the vulnerability index and if it were included
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then given its dependence on a very narrow range of exports it may also have an EVI classification above 31.

22 See the Framework and Procedures of the Work Programme given to the CTD on 1 March by the General
Council, at WT/L/447. This requires the CTD inter alia to conduct these discussions in scheduled Dedicated Ses-
sions; to report regularly to the General Council, which has overall responsibility for ensuring that responses to
the trade related concerns identified in these Dedicated Sessions are arrived at; and where necessary to work with
the other relevant subsidiary bodies of the WTO. The WTO Secretariat is also instructed to provide relevant
information and factual analysis to inform discussions taking place in these Dedicated Sessions.

23 These include Barbados, Belize, Bolivia, Cuba, Dominican Republic, El Salvador, Fiji Islands, Guatemala,
Haiti, Honduras, Jamaica, Mauritius, Nicaragua, Papua New Guinea, Paraguay, St Lucia, Solomon Islands, Sri
Lanka, Trinidad and Tobago.

24 See WT/COMTD/SE/[Rev 1*, dated 3 May 2002.

25 See in this regard, minutes of the Dedicated Sessions, available at WT/COMTD/SE/M/1,2,3 and 4.

26 The proponents of this submission were Barbados, Belize, Bolivia, Dominican Republic, Guatemala, Hon-
duras, Mauritius and Sri Lanka. See WT/COMTD/SE/W/3 for entire exposition of these proposals, and the back-
grounds informing them.

27 The general response to these proposals has been encouraging and supportive, with a few pointed questions
being asked in particular by the developing countries in dedicated sessions. Notably, the US has tendered a writ-
ten questionnaire to the proposal’s proponents, in which they have sought clarification and further information
on the proposals. The full version of the questions posed by the United States, and the responses received from
the proponents of the proposal are available at WT/COMTD/SE/W/7.

28 This request is contained in the Communication.
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WTO Fisheries Subsidies Negotiations:
Implications for Fisheries Access Arrangements
and Sustainable Management

Roman Grynberg*

Abstract

The paper considers the WTO negotiations on fisheries subsidies and the implications that
envisaged disciplines will have on coastal developing countries. This is considered in relation to
fisheries access agreements in the Central and Western Pacific where several least developed,
but resource-rich, island states such as Kiribati and Tuvalu are highly exposed to the risks
associated with new WTO fisheries subsidies disciplines that do not consider their particular
vulnerabilities. The paper considers some of the issues that coastal developing countries should
incorporate into their emerging negotiating positions at the WTO. State-to-state fisheries
access agreements which are often highly subsidised, but where fishing vessel owners pay the
equivalent of lump sum tax, are, paradoxically, the least distortionary and damaging to the
environment. Strategies for managing the possible new disciplines are considered.

1 Introduction

After almost five years of discussion at the Committee on Trade and Environment,
WTO members have embarked upon negotiations on fisheries subsidies as a result of
the decision reached by ministers at the fourth ministerial conference of the WTO at
Doha. The ministerial decision was couched in language that explicitly recognised the
importance of the sector to developing countries and clearly implied the development
of appropriate special and differential treatment rules.! Yet, despite the language, in
the principal submission? by the ‘Friends of Fish’, the majority of which are developing
countries,® there has been no substantive call for special and differential treatment
from developing countries.*

* The author is Deputy Director, Trade and Regional Integration, Commonwealth Secretariat. The views expressed
in this paper are those of the author and not necessarily those of the Commonwealth Secretariat or any of its
members. The author would like to thank Ms Christina Shroeder, WTO and Mr Len Rodwell, Forum Fisheries
Agency, for their invaluable comments on earlier drafts. The contents are of course the sole responsibility of the
author.
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This paper begins by briefly considering both the economic case for fisheries subsi-
dies disciplines and the evidence of the magnitude of those subsidies. The analysis
proceeds to consider the existing subsidies rules in the WTO, perceived weaknesses
that may exist in those rules and then reviews the negotiating positions of various
WTO members in the negotiating group on rules which is considering the fisheries
subsidies issue. The paper attempts to explain the need for special and differential
treatment of developing coastal states in the current round of WTO negotiations in
terms of the particular development needs of coastal states.

Particular reference is made to the situation in the Pacific Island states, which are
the source of 45 per cent of the world’s tuna landings and where the fisheries subsidies
issue is of vital economic importance to some of the world’s most vulnerable island
states. It will be argued that two of world’s smallest and most vulnerable LDC:s, Kiribati
and Tuvalu, neither of which are conducting an unsustainable fisheries policy, are
exposed to the greatest risk from the current negotiations if they should result in new
fisheries access fee disciplines. The last section of the paper deals with the implications
of the proposed disciplines for ACP states in a number of areas and proposes several
policy options that ACP governments may wish to pursue to minimise the possibility
of new fisheries disciplines adversely effecting their development and fisheries policies.

2 Existing Economic Theory and Empirical Evidence on Subsidies

The question of fisheries depletion in open access fisheries has been studied for many
decades by natural resource economists. What is in large measure agreed is that in the
absence of property rights fish stock depletion will occur in open access fisheries.” It is
also widely accepted that this will occur whether there are subsidies or not.® The only
role that subsidies play is that they will accelerate the rate of depletion. Only where
there is some form of property rights arrangements can the natural tendency of deple-
tion in the commons be arrested.” It is on this basis that economists have attempted to
develop systems of tradable quotas as a mechanism of checking the tendency towards
depletion in the open access fishery. However, where an effective and sustainable
management regime exists® or where a system of tradable quotas is created,’ then
subsidies simply become rents that are transferred to either producers or consumers
depending upon the particular market situation. This raises the key policy question of
whether the current negotiations at WTO on enhanced fisheries subsidies disciplines
constitutes a ‘second best’ approach to fisheries management where devising appropri-
ate sustainable management policies in more appropriate fora, such as the FAQO, has
been more politically difficult than devising enforceable WTO rules.!°

While there has been considerable discussion of subsidies in the marine products
sector, there was no systematic attempt to quantify these subsidies until the late 1980s
and 1990s when there was a flurry of research activity to attempt to determine the
magnitude of the subsidies involved. The research results have indicated that these
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subsidies have been of a significant order of magnitude. While the order of magnitude
is in dispute, the fact they are substantial is not. The estimates originally made by the
FAO suggested that in 1989 subsidies were US$22 billion when measured in terms of
operating costs only, and US$54 billion when all investment costs were included.!!
This study was followed by research by APEC,!? OECD" and World Bank,!* all
providing different estimates of the magnitude of subsidies. Present estimates suggest
that subsidies are in the region of US$10-US$15 billion, possibly rising to as much as
US$20 billion. Regrettably, neither the WTO estimates stemming from notifications
nor the research undertaken by international organisations has as yet provided suffi-
cient and accurate time series on fisheries subsidies to allow economists to determine
the statistical significance to the problem of fish stock depletion.

3 Existing WTO Rules on Subsidies

During the Uruguay Round, largely as a result of the position taken by a number of
WTO members, some of whom are proponents of the current disciplines, fisheries was
left out of the Agreement on Agriculture. This left fisheries subject to the disciplines
of the Agreement on Subsidies and Countervailing Measures (ASCM). The ASCM
provides for two types of subsidies relevant to the fisheries sector — prohibited and
actionable subsidies.!® In the definition of a prohibited subsidy,'® which is a subsidy
‘contingent in fact or in law’ upon exports, the article is prefixed with the proviso that
certain subsidies were prohibited ‘except as provided in the Agreement on Agricul-
ture’.!” As the fisheries sector is bound by the disciplines of the ASCM, there are
adequate provisions to deal with many, but by no means all, of the subsidies that are

currently found in the sector. When defining the adverse effects of actionable subsidies
the ASCM states:!8

This Article does not apply to subsidies maintained on agricultural products as provided in
article 13 of the Agreement on Agriculture.

The two principal forms of subsidies discussed above, prohibited and actionable subsi-
dies, cover various subventions that are offered by coastal states to their fisheries sector.
Governmental transfers by which a benefit is conferred, are defined as existing if:'°

There is a financial contribution by a government or any Member public body within
the territory of a Member;

A government practice involves a direct transfer of funds ( e.g. grants, loans and equity
infusions) , potential direct transfers of funds or liabilities (e.g. loan guarantees); or

There is any form of income and price support in the sense of Article XVI of GATT
1994; and

a benefit is thereby conferred.
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This definition may not include certain types of payments or subsidies for access by
fishing fleets that may be ‘flag-of-convenience’ registered and hence defined as ‘out-
side the territory’ of the member offering the subsidy. In addition, subsidies that may be
offered in the form of foreign aid in lieu of access may not be covered under the current
definition of subsidy;?° hence one of the main forms of fisheries subsidies that are under
attack by environmental NGOs (WWF and Greenpeace) would not be covered by the
ASCM. It is precisely this potentially extra-tetritorial application of fisheries subsidies
disciplines to distant water fishing nation (DWFN) development assistance that
should necessarily be of principal concern to developing countries.

However, the definition may be adequate to cover many of the domestic subsidies
that are currently available from distant water fishing nations. These subsidies include
low interest loans, tax exemptions, vessel buy-back schemes and direct payments such
as income and price support schemes.

The two types of subsidies that are of principle concern in the ASCM, prohibited
and actionable subsidies, are prevalent to varying degrees in the fisheries.?! Prohibited
subsidies are defined as those that are ‘contingent in law or in fact ... upon export
performance’.?? Given the broad listing of prohibited export subsidies in the ASCM?
and the broad interpretation normally given these subventions, there is no doubt that
many of the provisions currently applied to the coastal fishing fleets of developed
countries would be considered to fall into the category of prohibited export subsidies.
The problem, as has been noted in the submissions during the current WTO negotia-
tions by the ‘Friends of Fish’, is that the subsidies notifications are at a level of aggre-
gation such that it is not possible to determine precisely which species of fish are being
targeted. However, even where the existing range of subsidies are not covered under
the broad definition of prohibited subsidies, there remain actionable subsidies that
have ‘adverse effects’ upon the domestic industry of a WTO member. Adverse effects
are defined to exist where:?*

(a) There is injury to the domestic industry of another Member;

(b) There is nullification or impairment of benefits accruing directly or indirectly to
other members under GATT 1994, in particular the benefits of concessions
bound under Article II of GATT 1994;

(c) Serious prejudice is said to exist.

Until January 2000 there was a quantitative measure of serious prejudice which was
deemed to exist, inter alia, when ‘the total ad walorem subsidisation of a product
exceeded 5 per cent’.?” This definition of serious prejudice would have implied that,
unless the FAO, World Bank and other estimates reviewed above were totally in error,
there is prima facie evidence of the adverse effects of actionable subsidies. Redress for
subsidies can be through the immediate application of countervailing duty measures.?¢
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New Zealand has argued in a recent communication that the heterogeneity of fish
stocks makes remedies including countervailing measures difficult to apply.?’ How-
ever, for fish exporting countries such Iceland, New Zealand or Australia which do not
import fish from fish-subsidising countries, countervailing duties are an ineffective
form of redress. This has been raised by several countries but where countervailing
duties are inappropriate the ASCM also permits resort to the WTO Dispute Settle-
ment Mechanism. Should the DSM find in favour of a complainant experiencing
injury to its domestic industry or nullification and impairment or serious prejudice it
would allow redress through the imposition of duties in either the affected sector or in
other sectors.

This raises the obvious question of why the subsidies issue is in need of new rules
when the WTO’s dispute settlement mechanism could readily be employed as a means
of dealing with WTO members that are employing prohibited or actionable subsidies.
Clearly the now lapsed provisions of Article 6.1 provided an opportunity for litigation
that was unambiguous. As argued by New Zealand, the heterogeneity of fish species
makes proof of serious prejudice more difficult as any dispute may founder on appro-
priate definition of like products. Once again, the possibility of the use of nullification
and impairment provisions in the ASCM would address the concerns of those WTO
members unable to employ countervailing duties because of the structure of their fish-
eries sector. Second, as subsidies for fishing fleets are so pervasive among developed
WTO members, negotiations are being chosen essentially for political and diplomatic
reasons. In the litigious ‘tit-for-tat’ environment at the WTO it is difficult to find a
developed WTO member with substantive trade interests in the sector that could not
be accused of applying measures either in the marine products sector or in other sectors
that could not be deemed as a GATT violation. Moreovert, given the information
requirements involved in successful litigation, a fisheries subsidies discipline based
upon a methodology that forces countries to notify their subsidies in a precise manner,
similar to the traffic light approach found in the Agreement on Agriculture, seems to
be an architecture that would find support amongst many ‘Friends of Fish’.

4 The Post-Doha Fisheries Negotiations and the Concerns of Small
Developing Coastal States

The Negotiations

What then should be the concerns of small developing coastal states with regard to the
negotiation of possible new disciplines in the fisheries sector? For over 200 years devel-
oped countries have provided subsidies to their fisheries sector as part of a mercantilist
policy of development of fisheries, maritime transport, food security and national
defence.?® Now these subsidies, correctly or otherwise, are seen as undermining fish-
eries sustainability and hence are about to be subjected to possibly entirely new disci-
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plines. There remains considerable disagreement in the negotiating Group on Rules
on the need for new disciplines and whether or not the provisions of the ASCM are
adequate.”” New Zealand has argued that, given the heterogeneous nature of fish
stocks, it is not possible to use existing ASCM disciplines to challenge the actions of
WTO members offering what are viewed as illegal subsidies.*

The question now arises as to precisely what type of architecture, if any, will evolve
in order to accommodate the perceived shortcoming of the ASCM in the area of fish-
eries. This depends in large measure on political as well as technical considerations.
With most WTO issues it is the commercial interests that counts when issues are being
traded off at the end of the round. In the case of fisheries, the proponents are a mixed
collection of countries with commercial interests and those that believe that fisheries
subsidies disciplines will constitute an important step towards environmental sustain-
ability. The only two developed countries in the Friends of Fish group where a sub-
stantial and clearly demonstrable commercial interest is at stake are Iceland and New
Zealand, both nations with highly efficient and competitive fishing fleets but neither
of which carry significant bargaining power.>! Iceland’s fisheries account for 75 per
cent of its export earnings; hence the government simply cannot compete with other
WTO members on subsidies, i.e. the Icelandic economy cannot subsidise fisheries. In
the case of New Zealand, which has pursued a policy of aggressive unilateral liberal-
isation, there is also an ideological opposition to such subsidies which, according to
OECD estimates, are virtually non-existent.>? Both countries and their fishing indus-
try would benefit substantially from the exit of less efficient suppliers that currently
rely on subsidies.

The USA is one of the key players backing the current fisheries subsidies initia-
tive.”® It has tabled a paper on fisheries subsidies* which supports enhanced subsidies
but, given the very wide diversity of its own fisheries interests (its New England, Gulf,
Pacific west coast and distant water fleets all have quite different interests), its long-
term support may depend not so much on direct commercial interests but upon how
much the current US administration wishes to demonstrate that is has a environ-
mental agenda in multilateral trade negotiations. Similarly, Australia appears to have
strong political, as opposed to strictly commercial, interests in the subject. Those
developing countries which are part of the ‘Friends of Fish’ group all have inter-
national fisheries trade interests but are also unlikely to be willing or able to ‘pay’ for
fisheries disciplines when the crunch comes. The real powerhouses behind public
support for the fisheries subsidies negotiations in the developed countries are the environ-
mental NGOs, Greenpeace and WWE

During the Uruguay Round, political opposition to the inclusion of fisheries under
the reduction commitment disciplines of the Agreement on Agriculture came from
the EU and those countries called ‘the Friends of Fisheries’.>» However, if recent pro-
posed changes to the EU Common Fisheries Policy (CFP) actually succeed, then the
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EU will be removed as an active obstacle to fisheries subsidies reform at the WTO.%¢
Thus far in the Doha Round the EU has remained uncharacteristically silent and if the
CFP reform is blocked by the ‘Friends of Fisheries’ then the EU will certainly become
a more active protagonist. The most vocal political opposition to enhanced disciplines
now comes from Japan. With the possible exception of Iceland and Norway, most
OECD countries view fish as just one alternative to beef or lamb, but in Japan, with its
long mercantilist tradition in the fisheries and where an older generation still vividly
remembers the hunger at the end of World War 11, food security issues for the nation’s
main source of animal protein remain a high priority. It is Japan’s vital fisheries inter-
ests that will create the single largest barrier to a new architecture with enhanced
disciplines.

WTO members in the Negotiating Group on Rules have not yet resolved or even
openly discussed the technical issues pertaining to the possible architecture of
enhanced disciplines. However, the environmental NGOs and UNEP have a much
clearer picture and are well ahead of most WTO members in terms of enunciating
architecture for future disciplines. If there is to be a new architecture, it will employ a
methodology that would be related to the one employed in the Uruguay Round nego-
tiations on agriculture, where countries disclose their support measures to fisheries and
then make appropriate reduction commitments based upon some sort of traffic light
system, i.e. red, green and amber.

It is instructive to consider briefly the possible architectural arrangements for a
WTO agreement on Fisheries Subsidies.>’” In 2000 three separate subsidies nomencla-
ture were developed for categorising subsidies by the USA,* the OECD* and APEC,®
all of which either directly or indirectly include government transfers such as access
fees and tax and access fee exemptions that are of trade and commercial interest to
coastal developing countries.* The architecture that emerges from the various propos-
als would almost certainly limit the capacity of developed countries to contribute to
access fees and of developing countries to domesticate their fisheries. Such an archi-
tecture would require detailed notification of a variety of measures and also be likely to
require commitments to reductions in support measures, as well commitments to the
abolition of certain types of subsidies. If the normal type of special and differential
approach provisions seen in the reduction commitments in the Agreement on Agri-
culture were to be extended to fisheries, then most developing coastal states would not
be absolved from some level of bound reductions. Clearly, in such a case, least devel-
oped countries would be exempted from reduction commitments. It is precisely these
measures that should be of concern to developing countries, as many of the measures
that are discussed below are vital to the downstream processing of marine resources.

While a traffic light architecture seems to be the most likely type of framework to
emerge, if fisheries management considerations are to have any influence on the disci-
plines then unless disciplines are imposed within the context of the fisheries manage-
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ment regime and particular national context, it will make little environmental sense.
To make reduction commitments where an appropriate fisheries management regime
is in place would be environmentally futile and have no effect on sustainability; on the
other hand, the acceptance of such an approach would imply something that WTO
negotiators have long resisted, that criteria from other areas, for example environment
or agriculture, can be a pre-condition for the application of disciplines. While an
approach to the architecture which does not consider the fisheries management
regime may be inappropriate from an environmental standpoint, it certainly does
make sense from the standpoint of trade liberalisation. If negotiators ultimately agree
on an architecture, it will be based solely on commercial criteria, i.e. whether a subsidy
exists in a particular category, irrespective of whether or not the fisheries regime is
sustainable.*?

If WTO members are unable to agree on a new architecture, then what is likely to
emerge is an annex to the ASCM which may have little commercial import and do
little or nothing to protect fish stocks. Given the opposition to such an architecture
from Japan and the relative weakness of its principle proponents, a new architecture is
by no means a ‘done deal’ unless the environmental NGOs are able to successfully
exert their considerable pressure on both the USA and the EU. A popular option in
Geneva to increase bargaining leverage is to file a dispute, as has occurred in the case
of the Australia/Brazil challenge to EU sugar subsidies and the Brazilian challenge to
the US cotton regime. In the case of fisheries, such a challenge to the fisheries regimes
of several larger WTO members is possible despite New Zealand protestations to the
contrary.

The Concerns of Small Vulnerable Coastal States

The experience that developing countries have had with the WTO disciplines over
the last eight years requires a highly precautionary approach to any new disciplines.
Few small developing country missions in Geneva have had time to consider fisheries
subsidies as they are widely seen by them as an issue that is peripheral to their princi-
pal trade interests. In the past, and often quite unintentionally, small developing coun-
tries have found themselves as ‘by-catch’ in trade disputes between larger WTO mem-
bers. The experience with the Banana panels, the ensuing pressure on tuna margins of
preference® and the current dispute over the EU sugar regime* have all resulted in
developing countries experiencing the consequences of ‘judicial activism’ in the multi-
lateral trading system between much larger players. It is precisely the past disciplines
based on a single undertaking with MFN treatment which catch ‘big fish’ and ‘small
by-catch’. It is this, along with ad hoc judicial activism, that has created much of the
discomfort that small developing states feel with further disciplines. The WTO’s net
has been cast without adequate consideration of the development, as opposed to
adjustment, needs of its members.
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Fisheries activities in small vulnerable coastal states fall into three separate
categories:

a) Revenue generation from access fees for distant water fleets;

b) Domestic and foreign fishers operating for export in the EEZ and territorial sea to
supply canneries, loining facilities and domestic processing facilities;

c) Artisanal fisheries within the territorial sea for the domestic and export market.

In the fisheries sector of many small vulnerable coastal states, governments have been
attempting to localise the distant water fisheries as well as develop linkages between in-
shore fishery in the territorial sea and other sectors of their economies which include
tourism, a substantial consumer of both domestic and imported marine products in
coastal states. The section below considers the interests and concerns of small coastal
states in each of these areas of fisheries activities as it pertains to the WTO negotiations.

a. Revenue generation from access fees

It is widely, though incorrectly, assumed that fish stocks are in decline in all marine
environments. This is not the case and in those coastal states which have a substantial
surplus fish stock in their exclusive economic zones and which have practised prudent
fisheries management policies there are stocks in excess of the existing sustainable
catch capacity of the domestic fleets. In these countries, many of which are least devel-
oped countries, significant government revenue has been generated from access fees
from developed and developing country distant water fishing fleets.

The access fees that Pacific Island states negotiate are through state-to-state agree-
ments and through commercial agreements between states and private companies. In
the state-to-state agreements the distant water fishing nations also provide invaluable
development assistance. A recent submission to the Negotiating Group on Rules
(TN/RL/W/3, para 14) has served to heighten concerns amongst small vulnerable
states that the intention of negotiations in this area may result, by design or default, in
disciplines on fisheries access fees. The submission argues that:

... the fisheries sector is distinctive in that, in addition to the standard market addressed
in the SCM rules, fisheries sector subsidies can also distort access to productive
resources, and can have negative effects from an environmental or developmental
perspective.

b. Domestic and foreign fishers operating for export in the EEZ and territorial
sea to supply canneries, loining facilities and domestic processing facilities
Access fees, while significant to some marine resource-rich small vulnerable states,
have generally only been significant to the least developed and most vulnerable. A far
more common concern pertaining to the current negotiations on fisheries subsidies is
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the potential impact that new disciplines may have upon fisheries activities geared
towards domestic processing and subsequent export. This is a far more widespread con-
cern, as many of the small vulnerable coastal states that do not offer access to distant
water fishing nations have nevertheless sought to develop domestic capacity to use
their own marine resource for development purposes. Many of these domestic facilities
have formed strategic partnerships with fleets from distant water fishing nations to
develop and land catches from the EEZ of small vulnerable coastal states.

In order to attract local and foreign investment in the fisheries, many developing
and least developed small vulnerable states have offered incentives to both local and
foreign fishers to supply domestic processing facilities. These incentives are vital if
small vulnerable coastal states are to develop their fisheries sector. The right of coastal
states to domesticate their fisheries sector is assured under UNCLOS and any possible
WTO disciplines should not undermine the fundamental principles of the Law of the
Sea.

Outside the context of the WTO there has been some early discussion of the
methodology to be employed in any possible fisheries subsidies negotiations. While
the ASCM has considerable weaknesses as it pertains to special and differential treat-
ment for developing countries, the need for departure from its methodology is as yet to
be demonstrated.

c. Artisanal fisheries for export and domestic markets

Any new fisheries subsidy disciplines on distant water and local fleets, as suggested by
the proponents of such disciplines, would impact on large numbers of coastal small
vulnerable states. However, heightened subsidies disciplines, if crafted without suffi-
cient understanding or consideration of the particular circumstances of artisanal
fishers, could effect the development efforts of all small vulnerable coastal states in the
fisheries sector. The artisanal fisheries sector remains central to the subsistence and
monetised livelihood of coastal populations throughout the developing world in
general, and in particular in small vulnerable coastal states. Those involved in
artisanal fisheries in the territorial sea normally fall into low-income groups. More-
over, in many coastal developing states women dominate the subsistence component
of the artisanal sector.

In many small vulnerable states governments have specific programmes to assist
these groups which often include direct assistance for the purchase of monetised
inputs. This type of government assistance to low-income, low-technology fishers to
raise income levels by expanding into monetised activities for the domestic and s-
peciality export market are vital to the development efforts of small vulnerable coastal
states and to raise the standard of living of what are often very low-income groups. As
aresult, any disciplines that may be developed on fisheries subsidies must be crafted so
that they exempt government programmes to raise the income levels of artisanal fishers.
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All these matters can conceivably be addressed if the size of the WTO’s net is cast
widely enough to provide for appropriate escape for the ‘by-catch’. The judicious use of
appropriate de minimis and special and differential provisions could provide a genuine
development space. The question is whether, in the rush to write yet more disciplines,
the genuine and legitimate concerns of the WTO’s most vulnerable members will be
overlooked.

5 Fisheries Subsidies Disciplines — the Case of Pacific ACP Fisheries
Access Arrangements

This section considers some of the implied disciplines that the current negotiations at
the WTO appear to suggest. It will be argued that the disciplines implied by the
negotiating positions suggest that possible future WTO disciplines that could endan-
ger the position of the Pacific Island states and other coastal developing states that
remain highly dependent upon revenues and development assistance stemming from
access fees.® The analysis of possible WTO provisions will be reviewed in light of the
various access provisions of the predominant regional fisheries access arrangements.
These include treaty arrangements with the USA, emerging arrangements with the
European Union and private bilateral access arrangements.

Fisheries Access Arrangements with the USA
The most significant access arrangement in the South Pacific is the multilateral
arrangement between the Pacific Islands and the USA, the Treaty on Fisheries
Between the governments of Certain Pacific Island states and the government of the
United States of America (the US Treaty),* originally negotiated in 1987, revised in
1993 and with a further extension scheduled for June 2003. The US Treaty creates a
multilateral framework to regulate access of US purse seine vessels in the EEZs of the
South Pacific Island states which are members of the Forum Fisheries Agency (FFA).#

The financial terms of the revised US Treaty, which come into force in June 2003
(currently US$18 million per annum), fall into three categories: (a) an annual indus-
try payment representing licence fees for a maximum of 45 purse seine vessels and
technical assistance; (b) observer programme costs paid by industry; and (c) economic
development assistance provided by the US government pursuant to a related agree-
ment between the US government and the FFA.* Under current arrangements in the
Multilateral Treaty, USAID pays approximately US$14 million of the US$18 million
of annual returns to the beneficiaries.* This accounts for almost a third of total access
fees derived by Pacific Island states, but less than 20 per cent of total DWEFN catch in
their EEZs.®°

Studies by the World Bank>! suggest that the current 4 per cent average access fee
is only as high as it is because of the 1011 per cent return received from the USA,
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which is subsidising the agreement through USAID. In the past two decades two fac-
tors, both now related to events at the WTO, have pushed the US fleet into the Cen-
tral and Western Pacific and away from the Eastern Pacific which was its traditional
fishing ground. The first is that in the Western Pacific tuna and dolphin do not school
together and hence canneries using fish caught by US purse seiners could continue to
use the ‘dolphin free’ label and continue to use the profitable purse seine fishing tech-
nique. However, with recent amendments to the US Mammal Protection Act made
necessary as a result of the second tuna-dolphin case, there has been a redefinition of
‘dolphin friendly’ which will increase the permissible dolphin by-catch and may well
help to pull the US fleet back to the Eastern Pacific closer to previous bases of Pago
Pago and San Diego. Finally, capacity constraints in the fisheries in the Eastern Pacific
have meant that the US fleet will maintain its operations in the Central and Western
Pacific region.

The second factor bringing the US fleet into the Central and Western Pacific have
been the US Treaty itself, which not only provides substantial subsidies but allows purse
seine operators to fish throughout the EEZs of the members of the FFA under one access
agreement.”? Should new fisheries subsidies disciplines be negotiated, then the US treaty
in its present form would be likely to have to be revised. This would put further pressure
on the US purse seiners to shift their operations to the Eastern Pacific. Without the
US treaty the average access fee for Pacific Island countries would drop to 3 per cent.’

EU Fisheries Partnership Agreements

The EU has been a relatively new entrant into the resource-rich waters of the South
Pacific. The first fisheries access agreement was signed between Kiribati and the EU in
July 2002.5* The three-year agreement is a bilateral access agreement which foresees
six EU purse seine fishing vessels in the Kiribati EEZ in the first year along with 12
long-liners.” Receipts will be set at €546,000 per annum but in the second year of the
agreement the benefits to Kiribati decrease to €416,000 when vessel levels will fall to
four purse seine vessels, though this can increase to 11 purse seine vessels with an
additional payment of €65,000 per purse seine vessel. The component paid by the
industry is the highest of any previous EU access agreement and is set €35/tonne
landed.”® The method of calculating the licence fee in the EU agreement, it will be
argued, compounds the fisheries management difficulties faced by policy-makers in the
sector by providing a substantial and direct incentive to under-reporting. It should be
noted that approximately 17 per cent of the total cost of fisheries access was met by
ship owners with the balance coming from EU public funds.5?

The relationship in fisheries between the EU and the ACP states in general has by
and large been dominated by this type of ‘cash for access’ type arrangement with only
some notable exceptions.’®® However, at the very end of 2002 the European commis-
sion launched a new policy initiative on fisheries that foresaw the development of
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‘fisheries partnership agreements’.’® It is envisaged that the partnership agreements
will result in the creation of a framework agreement with ACP countries in the area of
fisheries. This fisheries agreement will have the overall objective of sustainability,
good governance and poverty eradication® but have the specific objectives of protect-
ing EU fisheries interests (including access) and fostering developing countries’
capabilities to exploit their marine resource. The potential for policy conflict is apparent.

The current EU access arrangements involve substantial government transfers and
because access fees are paid on the basis of reported catch, they result in incentive
mechanisms that exacerbate unsustainable fisheries practices. The estimates of the
extent of the government transfer in the current EU access arrangement are 83 per
cent of total cost. This is very similar to that of the USA where the public contribu-
tion is 84 per cent of total payment.

Japan, Korea and Taiwan

While US, and to a lesser degree EU, fisheries access agreements are state-to-state and
are largely transparent in nature, agreements with East Asian DWEFN are highly
opaque because they are a commercial agreements that are secret. In the case of Japan,
there is a Head agreement with South Pacific nations but access is negotiated by indus-
try associations, representing vessel operators, and individual governments. The access
fee is negotiated in the subsidiary agreement which is calculated on per trip basis
which decreases the incentive to under-reporting and is paid wholly by the Japanese
companies.®' Significantly, like the US arrangement, fisheries access is not dependent
upon declared catch and hence is not as corrosive of good fisheries management prac-
tices as other arrangements. Japan has also successfully decoupled, in law if not
entirely in fact, its access arrangements from its development assistance. where access
is not subsidised but becomes, in the view of Pacific Island countries, a conditio sine qua
non of Japanese development assistance to the fisheries sector.® Japan, like the USA,
has a relatively good fisheries management record in the region.

Other DWEN such as Korea and Taiwan negotiate bilateral commercial agree-
ments between individual ministries and fishing companies; these are not agreements
between sovereign states. Little or nothing is publicly known about these agreements
except that the access fee is normally based on a percentage of the previous year’s
catch. It is entirely possible that governments offer subsidies for access to the DWFNs
in the home country but no information on the existence of such transfers is available.
In a recent publication, FFA officials described the access formula used by Pacific
Island states:

In the FFA region, the access fees are largely determined using the previous year’s catch
and effort data as supplied by the DWFN, the market price and set percentage rate of
return. The standard access fee formula is as follows:
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Access = Average Price of Tuna x Average Catch per Vessel x Minimum Rate of Return

This access fee formula or variants thereof have been used by Pacific Island countries
as a method for calculating access fees for over a decade.% On the basis of current esti-
mates US purse seine owners are paying US$120,000 for access as compared with
US$250,000 paid for access by Japan, Korea and Taiwan.%® EU purse seiners will pay an
extra €65,000 (US$70,000) for access. However, what the Pacific Island state receives
is approximately five times more than what the US vessel owner pays because of the
contributions of USAID.

This formula contrasts sharply with the access arrangement in the US Treaty
which is highly subsidised but, more importantly, is not in any way related to catch lev-
els or declared catch and hence creates no incentive for under-reporting or misreport-
ing. In the formula above the more a fisherman reports, the more he will pay in access
fees in the following year. Scientists and policy-makers are keenly aware that there are
economic incentives to under-report or to report fish caught in the EEZ as being
caught on the high seas. These policy-makers and scientists are confident that they are
able to build into their own catch estimates margins of error which will take into
account the magnitude of the misreporting and hence assure the sustainability of the
region’s fisheries. Whether this confidence is justifiable will only be tested in time as
more pressure is put on the resource with the entry of new DWFNs into the Pacific and
as the EU’s desire for enhanced access into ACP waters brings effort levels close to
estimated sustainable yields. However, suffice it to say that a system of access fees that
provides financial incentives to misreport only further compounds fisheries manage-
ment problems in the region because biological accuracy of recruitment is notoriously
poor in the tuna fisheries.

It will be argued that the differences between the nature of the agreements bears
heavily on the issue of sustainability of the fisheries but in an exactly opposite way to
that predicted by the opponents of fisheries subsidies disciplines. The US agreement,
with its extensive subsidies, is far more conducive to sustainability because it is multi-
lateral in nature, transparent to all parties and in large measure respects the environ-
mental and marine standards established in the Pacific Islands. The US treaty is widely
regarded in fisheries circles as a model and the US Distant Water Fishing Fleet’s
behaviour is considered to be exemplary in terms of sustainability and monitoring.
The USA is widely seen as the DWEN that is least involved in under-reporting and
misreporting. The reason for this is that the treaty is based on access fees that are
decoupled from fish catches. Thus, whether the US fleet reports catches on the high
seas or within the EEZs of the Pacific Island countries does not affect the amount of
the access fees it will pay in the current years. The US Treaty imposes an access fee
regime that is the equivalent of a lump sum tax and so does not distort behaviour.
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Revenue Estimates from Pacific ACP Access Arrangements

For many years data on the economic importance and magnitude of access fees have
not been publicly available in the Pacific Island states or indeed in many coastal states.
National governments and regional fisheries organisations, operating under instruc-
tion from their members, have jealously guarded what they have seen as ‘commercially
sensitive’ data on fisheries access fees and the revenues generated therefrom. Table
12.1 is the first country specific estimate of the significance of access fees to Pacific
Island countries.

Table 12.1: 1999 Access Fees and Gross Domestic Product

Access Fees GDP Access Fees
(us$) (Us$) (% of GDP)
Kiribati 20,600,000 48,123,871 42.81
Tuvalu 5,900,000 13,848,788 42.60
Federated States of 15,400,000 229,869,864 6.70
Micronesia
Nauru 3,400,000 51,612,903 6.59
Marshall Islands 4,982,600 97,311,800 5.12
Niue 151,793 7,514,077 2.02
Palau 800,000 113,484,869 0.70
Cook Is 169,072 $82,371,930 0.21
Papua New Guinea 5,840,000 3,415,590,478 0.17
Tonga 152,041 157,018,257 0.10
Solomon Islands 273,458 279,593,229 0.10
Vanuatu 218,448 226,280,313 0.09
Samoa 188,616 233,506,665 0.08
Fiji Islands 212,000 1,821,334,281 0.01

Source: R. Gillet and C. Lightfoot, The Contribution of Fisheries to the Economies of the Pacific
Island Countries, Honiara: FFA, 2001

The most significant observation regarding these data is the importance of access fees
to the economies of the region. One-quarter of total Pacific access fees come from pay-
ments made by USAID under the terms of the US Treaty. What is also significant is
that access fees as a percentage of GDP tend to be greatest in those countries with the
least developed fisheries sector and they are very often smallest as a portion of GDP in
those countries with a relatively developed fisheries export sector. For the least devel-
oped and most vulnerable states, such as Kiribati and Tuvalu, fisheries access fees con-
stitute an overwhelming proportion of GDP. Significantly, despite high dependence
on access fess, there is no scientific evidence that either Kiribati or Tuvalu have
allowed fishing in their EEZs beyond sustainable levels for the main target species of
tuna. In some of the more developed and more resource-endowed states exemption
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from access fees has been a standard incentive offered to facilitate localisation and
down stream processing. The WTO compatibility of these arrangements should be of
concern to Pacific Island countries that are members of the WTO.%

Table 12.2 covers estimates of access fees for two groups of countries, Pacific WTO
members, i.e. Papua New Guinea, Fiji and Solomon Islands, and resource-rich non-
WTO members who may nonetheless be effected by WTO disciplines. In the case of
those countries where there are abundant marine resources, for example Kiribati, Mar-
shall Islands, Nauru, Federated States of Micronesia and Tuvalu, almost no fish exports
pass through their territories. However, where exports are developed and substantial in
value, access fees are minimal because governments that have large marine product
exporting sectors have used exemption from fisheries access fess as means of providing
incentives to localisation.

Table 12.2: Exports and Access Fees of Selected Pacific Countries (1999)

Country Estimated Estimated Estimated Access Access
Exports Catch? Value of Fees Fees as
(Us$) (MT) Catch (US$) (Us$) % of Catch
Fiji Islands 23,000,000° 15,600 40,000,000 212,000 0.053
Federated States 4,623,000¢ 134,499 180,000,000 15,400,00 8.6
of Micronesia
Kiribati 2,302,000¢ 138,000 139,000,000 20,600,000 14.8
Marshall Islands 473,000 33,217 50,000.000 4,984,000 9.96
Nauru 0 41,000 37,000,000 3,400,00 9.2
Papua New Guinea 48,000,000 141,000 140,000,000 5,840,000 4.1
(85,000) (75,000,000) (7.3)
Solomon Islands 5,000,000 74,000 70,600,000 273,000 0.3
Tuvalu 4,500 40,532 37,400,000 5,900,000 15.8

Source: R. Gillet R. and C. Lightfoot, The Contribution of Fisheries to the Economies of the Pacific
Island Countries, Honiara: FFA, 2001

a Based on total commercial (non-subsistence) catch.

b These estimates are based on official figures of the Fiji Fisheries Division. The Reserve Bank of
Fiji estimates that these figures are $28,000,000. The EU estimates that these figures are closer to
$40,000,000.

¢ These are 1997 estimates for Federated States of Micronesia.

d Kiribati exports are dominated by live aquarium fish.

e The bracketed estimates for Papua New Guinea are based on the assumption that all access fees
are paid only by offshore foreign based vessels.

Cross-country comparisons of percentage access fees are always fraught with difficulty
for at least two reasons. The effective rates reflect two distinct forces. First, they may
reflect differences in the nominal negotiated or target rate, i.e. rates may be different
from one country to another. This could be because where catch levels are below
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sustainable levels, as they are in the Pacific, some coastal states will prefer to attract
some possibly low level of access from a marginal DWFN than to gain nothing at all.
Second, the effective rates may be different even where two countries pay the same
nominal rates because the declared catch per vessel is higher for one DWFN than for
another. This, in turn, could be the result of genuine differences in actual catch per ves-
sel, stemming from differences in productivity or from differences in misreporting and
under-reporting, i.e. differences in the rate of malfeasance. Differences are also a matter
of development policy. as has been mentioned above. where the relatively advanced
marine product-exporting countries such as Fiji, Solomon Islands and Papua New
Guinea have, as a matter of development policy, developed a diversified and ‘domestic’
fisheries sector where no or almost no access fees are paid by local and locally-based
fishers. Nevertheless, the differences in rates are so large as to require some explanation.

The estimates above are determined by dividing the known access fees paid by the
DWEN by the estimated value of the catch. The numerator, i.e. the access fees, forms
part of government revenue and is relatively accurate as the amount received in fees is
presented to parliament in government budget estimates. It is the denominator, the
volume and unit value of fish, which is the most difficult to verify as it comes from
reported catch levels multiplied by estimated price. The catch estimates of the distant
water fishing fleets are inaccurate if for no other reason than that the access fee for-
mula used in bilateral agreements gives them considerable economic incentive to
under-report and misreport.

It is worth considering three groups of countries from the above sample. The first
group is made up of Kiribati and Tuvalu, two of the poorest and most vulnerable LDCs
in the Pacific, but islands which are resource rich and overwhelmingly dependent
upon access fees paid under the US Treaty. Over the last few years, the US fleet has
become increasingly dependent upon the EEZs of Kiribati and Tuvalu as these coun-
tries are nearest to their traditional fishing grounds in the Eastern Pacific. In 1999,
approximately 40 per cent of the tuna caught in the Kiribati EEZ was caught by US
purse seiners (56,000 tonnes) and 90 per cent in Tuvalu (36,000 tonnes). The very
high estimates of return to both Kiribati and Tuvalu reflect not only low reported
volumes but also the predominance of the US fleet and the way in which access fees
are paid under the US Treaty. Three factors help explain the high reported ad valorem
rates which are much higher than what is known to be paid internationally. First, the
US Treaty decouples access from price; second, most of the US fleet was operating in
the EEZs of these countries; and third, 1999 was a low tuna price year. However,
according to Pacific fisheries officials the US fleet has the best fisheries management
record of all the DWFN operating in the region. Because access fess are decoupled
from declared catch they also have no incentive to misreport and under-report.
Furthermore, the US fleet operates a monitoring and surveillance framework which
contributes to good management.
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The second group of countries includes Nauru, Federated States of Micronesia
(FSM) and Marshall Islands which appear to generate access fees of around 8.6-9.9 per
cent of estimated catch. In this case it is not possible to easily explain such estimates.
From the data available in 1999 these apparently high rates of return cannot be
explained by the presence of the US tuna fleet as it was not operating in the EEZs of
FSM or Marshall Islands and was only a minor player in the EEZ of Nauru (accounting
for 15 per cent of total Nauru catch in 1999).

The third group of countries, the WTO members — Papua New Guinea, Solomon
Islands and Fiji — have, as stated above, pursued a development policy based on the
domestication of the fisheries sector and have used access fees, along with a host of
other measures, to subsidise domestication of their industry. As a result, revenues from
access fees have been negligible. This constitutes a significant investment in the
development of a commercial advantage in marine resource exports. Papua New
Guinea has earned access fees from agreements with Taipei and, to a lesser degree,
USA .9 In Fiji, the absence of government earnings from access fees is compounded by
the loss of tax revenues stemming from tax incentives to the export sector. Thus a very
high rent sector, such as the export of sashimi grade tuna, operates in Fiji in an almost
tax free environment.® Moreover, there is evidence that operators in this sector are
involved in the massive and systematic under-reporting of exports, as has been high-
lighted by the EU as well as the Reserve Bank. This absence of access fees for local fish-
ers accounts for the relatively low percentage access fees found for Fiji and Papua New
Guinea.® In the Fiji and Papua New Guinea canned tuna sectors no access fee is paid
for tuna used in the cannery which is processed domestically; in the demersal export
fisheries in Papua New Guinea, where there are only domestic fishers, there is an
exemption from access fees. It should, however, be noted that since the publication of
this data there have been changes in policy in both Papua New Guinea and Fiji which
will assure higher access fees even for domestic fishers as the Fisheries Departments
become ever more self-reliant in financing their operations.

6 Implications of WTO Disciplines on Fisheries Subsidies

The clamour for fisheries subsidies disciplines at the WTO has been strenuously sup-
ported by the NGOs and the intergovernmental organisations (IGOs), such as UNEP,
FAQO, APEC and the World Bank. The nexus between fisheries subsidies and stock
depletion is now accepted wisdom, so that policy-makers no longer even consider the
internal dynamics of the global capture fisheries. However, even if by some deus ex
machina effective subsidies disciplines are negotiated at the WTO, the dynamics of
rising global population, rapid economic growth, which has increased income and
demand for fish, and the application of sophisticated technology to the last primitive
hunter-gatherer activity will mean that global fisheries will not survive unless global
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disciplines to limit access to sustainable levels are negotiated in the appropriate forum,
i.e. the FAO or the UN. To discuss this dynamic of fisheries depletion is today pro-
foundly unfashionable because it is to lay the blame for fish stock depletion on what
are, in effect, the very pillars of our modern society — the application of advanced tech-
nology and rapid population and economic growth. Instead, the NGOs and 1GOs
prefer to pretend to address the issue of fish stock depletion by supporting WTO
negotiations that will ultimately result in weak disciplines at the WTO. In the Pacific,
the coastal states together with the DWFNs have virtually completed the negotiation
of a new legal instrument™ which will set in place a management regime that will pro-
vide genuine multilateral guarantees for sustainability. In such a fisheries management
context, fisheries subsidies rules at the WTO will only serve to undermine the econ-
omies of the region and make the fisheries sector of less value to governments.
Disputing the logical veracity and factual foundations of an argument made by
those who are large, rich and powerful by those who are small, poor and vulnerable
may prove personally satisfying to the proponent, but it normally overlooks the
inevitable outcome. It is best for coastal states to consider policy responses to the threats
posed by those changes in policy. The challenges posed by these disciplines include:

e The potential loss of a substantial portion of the GDP of Kiribati and Tuvalu, two of

the smallest and most environmentally and economically vulnerable LDCs in the
ACP group;

e Losses of revenue by a large number of other ACP countries dependent upon
revenues from subsidised access agreements;

¢ dismantling of economic incentives to domestication through elimination of sub-
sidies to local fishers.

The responses by ACP countries to the challenges posed should be based upon:

o Seeking special and differential treatment in fisheries negotiations that recognise
the need of developing coastal states to maintain revenues from sustainable access
arrangements, and subventions to domestic and artisanal fishers;

e Developing access agreements that decouple development assistance from fisheries
access arrangements, such as is found in the Japanese agreements with the Pacific
ACP. In the case of the fisheries partnership agreements, development assistance to
the fisheries sector should not be linked to EU access;

e Where possible, replacing access fees with income withholding taxes for DWFNS.
This will permit differential rates for local and foreign fishers and avoid issues per-

taining to GATT Atrticle I and II1.

There is much irony in a situation where Kiribati and Tuvalu,” two of the world’s

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

309



smallest and most environmentally vulnerable states threatened by unsustainability
and eventual physical extinction caused by global warming, are first threatened with
economic collapse as a result of negotiations in the WTO, an international trade body
which is being used by some of its members to protect the environment. This is even
more ironic when one considers that the most powerful proponent of these fisheries
subsidies disciplines, the USA, is the most important provider of government support
to fisheries access in the region and at the same time has destroyed the best, albeit
flawed, hope for saving these low-lying atolls from global warming through its refusal
to sign the Kyoto Convention. All this may be palatable to some if it could be
defended on the grounds of fisheries management, but there is no evidence of un-
sustainable fisheries in Kiribati and Tuvalu; the first victim of the negotiations would
probably be the very access agreement that has become most closely associated with
good fisheries management practice in the region, i.e. the US Treaty. The outcome
becomes demonstrably inequitable and unjust when one considers that these disci-
plines are being negotiated in the WTO, a forum in which both Kiribati and Tuvalu
were de facto members, a status which they lost at the end of the Uruguay Round.”
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Trade, Debt and Finance:
A Complex Agenda for the WTO

Pradeep Metha

1 Introduction

At the close of the last millennium, the international community succeeded in
achieving two goals: firstly, in 1995, a long desired ambition of having a rules-based
international trade body called the World Trade Organisation was set up; secondly, in
1996, a new debt relief initiative for the heavily-indebted poor countries (the HIPC
Initiative) was launched by the International Monetary Fund and the World Bank.
The progress on these two fronts is crucial in the fight against poverty.

Earlier, worldwide events in the 1970s and 1980s — particularly the oil price shocks,
high interest rates and recessions in industrial countries, and then weak commodity
prices — were major contributors to the debt build-up in the HIPC countries. After
rising by 12 per cent per year from 1970 to 1980, commodity prices dropped sharply in
the early 1980s. Countries partly compensated for declining terms of trade with
increased foreign borrowing.

The external debt of all HIPCs combined was some $200 billion at the end of 1998.
Although small in nominal amount compared with the more than $2 trillion owed by
developing countries overall, the debt of the HIPC countries was, on average, more
than four times their annual export earnings, and 120 per cent of GNP. Behind these
figures is a deep human dimension that cannot be ignored. HIPCs are among the poor-
est countries on earth. Of the 600 million people in HIPC countries, more than one
half live in absolute poverty, defined as living on less than one dollar per day (Chan-
drasekhar, 2000).

The launching of the Uruguay Round of trade negotiations in the mid-1980s and
its culmination in the establishment of the WTO in 1995 resulted in opening up of
domestic markets for trade by member nations. It has also led to an increased empha-
sis on international trade in the national economic policy of member nations.

The 1990s witnessed a boom in world trade, with an average annual increase of 6.3
per cent in the volume of global merchandise trade (1990-99) — outpacing global
GDP growth by an average 4.2 per cent per year over the same period. Developing
countries as a whole improved their penetration of world markets by increasing their
share of global exports by 7 per cent, to about 25 per cent of world non-energy
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merchandise trade. But, the export share of the 49 least developed countries (the
majority of which fall under HIPCs) shrank from 3 per cent in the 1950s to around 0.5
per cent in the early 1980s, and has hovered around this very low rate over the last two
decades (UNCTAD, 2001).

The low level of trade integration of LDCs can be attributed to several factors.
Apart from the high level of trade protection on agricultural products and labout-
intensive manufactures, which together account for about 70 per cent of LDC exports,
and some behind-the-border trade barriers, such as lack of social and economic infra-
structure, the chronic and increasing levels of debt experienced by developing coun-
tries have also been identified as one of the major factors for LDCs marginalised status
in the global trading landscape.

‘Trade as an engine of growth’ can work well when foreign exchange earned
through exports is reinvested to build up domestic export capabilities. But high
indebtedness results in an outflow of foreign exchange in terms of debt servicing. In
other words, high levels of external debt have a negative impact on the ability of
indebted countries to take advantage of the trading system. A significant reduction of
the debt burden, by way of debt relief or cancellation, would free resources they need
to increase public investment in export-capacity improvements and loosen the foreign
exchange constraints that limit their options for implementing a well-sequenced trade
policy at the service of national development goals.

The expansion of trade also depends on a reliable, adequate and efficient source of
financing, both long term (for investment in tradeable goods and services) and short
term (financial instruments that allow ‘real’ transactions to be protected from instability
in asset prices and for trade-financing). An efficient domestic banking system plays a
key role in providing financing, as well as financial services related to trade.

The establishment of the Working Group on Trade, Debt and Finance (WGTDF),
pursuant to paragraph 36 of the Doha Ministerial Declaration, offers an opportunity to
reform international economic policies on the basis of an integrated developmental
approach to trade, debt and finance. Such a reform needs to be directed towards the
goal that multilateral trade rules and financial and debt policies work together as a
whole to support the equitable and sustainable development needs of developing
countries.

The demandeurs for examining this relationship were developing countries seeking
ways to reduce their public debt burden in the context of the multilateral trading sys-
tem. However, many developed countries consider that the exercise is of little or no
use due to the limitations of the trading system in addressing international debt and
finance problems.

Given this background, Section 2 of this paper explains the linkages between trade
and debt and trade and finance. Section 3 outlines Working Group mandate and its
work programme. Section 4 focuses on the current state of play and analyses Members’
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submissions. Section 5 describes the progress made in the Working Group so far.
Finally, Section 6 ends with conclusions and policy recommendations.

2 The Linkages

Trade and Debt

External debt is a major issue confronting developing countries and emerging market
economies and it has an impact on their capacity to reap the benefits of their partici-
pation in the multilateral trading system. This was recognised by G8 leaders in 2002,
as well as by the Bretton Woods Institutions and the WTO, when emphasising the
complementarity of initiatives to reduce indebtedness and to improve market access
for poor countries.

From an analytical perspective, the link between trade and debt appears less
straightforward than that between trade and finance, or at least less direct. Debt is only
one of several instruments of external financing, along with foreign direct investment
and portfolio equity investment. It is important that borrowed funds should be used for
productive investment that generates a return — and economic growth — that is suffi-
cient to cover debt repayment. Even where that is that case, however, a number of fac-
tors may still constrain countries’ ability to repay their debt or to attract foreign capi-
tal for development. Some of these factors are examined below:

o Overseas market access restrictions can impede the ability of indebted countries to
earn the foreign exchange they need to service their external debt, and to avoid
resorting to further unsustainable borrowing.

o At the world level, estimates of the gains from further liberalisation of merchandise
trade range from US$250-550 billion, roughly one-third of which would accrue to
developing countries. This is well in excess of the annual aid and debt relief flow.

e Liberalising trade restrictions can have a positive impact on external debt and debt
servicing, as it tends to boost domestic growth, productivity and growth. It has been
found that the level of openness to trade had positive effects on the debt structure
of countries by attracting foreign direct investment (a cheaper source of foreign
capital than debt) and hence foreign exchange reserves.

e High levels of external indebtedness reduce the capacity of developing countries to
take full advantage of improved export market access opportunities because of
insufficient new investment in productive capacity in their economies, particularly
in their export sectors. The fact of being labelled as ‘indebted’ deters new investors,
while debt service obligations absorb available capital and foreign exchange to pay
for imports.

Some of these concerns are supported by empirical evidence found in the literature. A
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recent paper by Pattillo, Poirson and Ricci (2002) tries to answer to the question of
why large levels of accumulated debt lead to lower growth and under what conditions
this occurs. They test the ‘debt overhang’ theory, which shows that if there is some
likelihood, in the future, that debt will be larger than the country’s ability to repay,
expected debt-service costs will discourage further domestic and foreign investment
and thus harm growth. Potential investors will fear that the more a country produces,
the more it will be ‘taxed’ by creditors to service the external debt, and thus they will
be less willing to incur costs today for the sake of increased output in the future.

Trade and Finance

As already mentioned, the expansion of trade depends on a reliable, adequate and effi-
cient source of financing, both long term and short term. An efficient domestic bank-
ing system also plays a key role in providing financing, as well financial services related
to trade.

The importance of a well-functioning international financial system has always
been a matter of priority for international trade and the multilateral trading system. It
figured in the drafting of the GATT, where attention was paid to ensuring comple-
mentarity between the multilateral trade rules and the financial policy disciplines of
the IME It received attention in various GATT bodies, particularly in the late 1970s
and early 1980s, by the (then) Contracting Parties, and it was elaborated upon in sev-
eral areas of the Uruguay Round negotiations.

The result is that provisions that might be deemed relevant to the relationship
between trade and finance can be found in many WTO Agreements and related
ministerial declarations and decisions.

An important issue in this respect is balancing the advantages that can accrue from
liberalising trade in financial services with the need to ensure that liberalisation is
properly timed, sequenced and prudentially managed so that it does not become a
source of financial instability in its own right. Most developing countries remain
heavily dependent on foreign sources of finance. Private capital flows became a far
more important source of foreign finance for developing countries in the 1990s than
official capital flows, and foreign direct investment (FDI) and portfolio investment
(bond and equity financing) became more important relative to bank lending, par-
ticularly in the emerging market economies.

The expansion of trade also depends on an appropriate mix of domestic macroeco-
nomic management and foreign financing to prevent balance-of-payments disequilib-
ria from spilling over into pressure on governments to apply restrictive trade or
exchange policies. Adequate foreign financing for this purpose needs to be available
from private capital markets and/or from international financial institutions such as
the IME and in normal circumstances this is the case. However, large, frequent or
unpredictable changes in foreign capital inflows and outflows that are not justified by
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underlying macroeconomic fundamentals can place pressure on the balance of
payments, undercut sound domestic monetary and fiscal policies, and result in wide
fluctuations in exchange rate policies. In such circumstances a government may
search for stop-gap solutions to its balance-of-payments problem, and turn to quanti-
tative trade or exchange controls to restrict foreign exchange inflows and outflows. To
the extent that the burden of adjustment to volatile inflows and outflows of foreign
capital is placed entirely on a country’s current account for a sustained period of time,
domestic aggregate demand and trade will be affected.

Therefore, two issues of particular concern have been the need for exchange rate
stability to provide a predictable price mechanism for conducting international trans-
actions, price-based trade policies and trade negotiations, and the need to ensure that
the rules-based trading system is not frustrated by the undisciplined use of multiple
exchange rate arrangements or exchange restrictions.

3 Working Group Mandate

In the preamble of the Doha Declaration, trade ministers recognised that the ‘chal-
lenges Members face in a rapidly changing international environment cannot be
addressed through measures taken in the trade field alone’, and decided to ‘continue
work with the Bretton Woods institutions for greater coherence in global economic
policy-making’. The Declaration introduces a binding mandate for Members to exam-
ine the relationship between trade, debt and finance in the WTO. To this end, minis-
ters established a Working Group on Trade, Debt and Finance, open to all Members,
to operate within the permanent structure of the WTO.

The agenda of the WGTDF consists of three core issues: the relationship between
trade and finance; the relationship between trade and debt; and greater policy
coherence between relevant institutions. At its meeting on 11-12 July, the Working
Group adopted its Work Programme for 2002 contained in WT/WGTDF/W/1/Rev.1
(see Box1), and agreed that it would focus on the issue of ‘the relationship between
trade and finance’ at its July meeting, ‘the relationship between trade and debt’ at its
September meeting and ‘towards greater coherence’ at its December meeting. While
Members have tabled few proposals, institutions such as the IME, the World Bank,
UNCTAD, the OECD, regional development banks and UN regional economic com-
missions have made many presentations to the working group.

4 The Current State of Play

As the demandeurs for the WTO involvement on debt and finance issues, several
developing countries and groups have made submission before the WGTDE Notable
ones are African Group, the Economic Commission for Latin America and the

Caribbean (ECLAC), the United Nations Economic Commission for Africa (UNECA),
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Box 1. Working Group on Trade, Debt and Finance
Draft Work Programme 2002

Revision 1

I. The Relationship Between Trade and Finance

* Financial Architecture and Trade

« Trade Policy and Financial Stability

* Any Relevant WTO Provisions

* Other Topics Raised by Members

Il. The Relationship Between Trade and Debt

* External Debt and Trade

* Trade-Related Issues and Alleviation of the External Indebtedness of Developing
and Least-Developed Countries

* Any Relevant WTO Provisions

* Other Topics Raised by Members
1Il. Towards Greater Coherence

» Assessment of Work in Progress

* Orientation of Future Work

Cuba, Indonesia and Argentina. The European Commission and major intergovern-
mental organisations such as OECD, UNCTAD, the World Bank, IMF and ADB have
also contributed towards the discussion in the WGTDF through their detailed sub-
missions. These international intergovernmental organisations have been granted

observer status in the WGTDE

Analysis of Developing Countries’ Submissions
The African Group made one of the most useful submissions to the WGTDF
(WT/WGTDF/W/16). Because of their high external indebtedness this issue is far
more important to African countries than to any other country or region of the world.
The group in its submission argues that the poor trade performance of African
countries can be directly linked to their unsustainable debt levels, as reduced export
earnings from declining commodity prices hamper their ability to meet debt-servicing
obligations. Conversely, ballooning debt service payments are a drain on the

320

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND



exchequer, which would have otherwise provided resources for enhancing trade
capacity. The working group could, therefore, engage the Bretton Woods institutions
with the aim of re-invigorating the debt reduction agenda by identifying the short-
comings of the previous initiatives. UNCTAD’s contribution to this policy dialogue
will be highly desirable.

The work envisaged for this working group, in essence, requires greater co-operation
with the Bretton Woods institutions so as to contribute to achieving greater coher-
ence in global economic policy-making in line with Article II1.5 of the Marrakesh
Agreement establishing the WTO. Further, Part IV of GATT 1994 on Trade and
Development provides an explicit mandate for the WTO’s role on development
matters under the rubric of global economic governance.

The marginalisation of Africa in the multilateral trading system and in interna-
tional capital markets is not an irreversible phenomenon. African governments have
embarked on economic reform programmes at national and regional levels, whose
overriding goals are poverty eradication through, inter alia, integration into the global
economy on equitable terms. Such efforts require the complementary support of the
international community. In this regard, the working group, as an appropriate forum
for linking multilateral trade policy with other economic policy measures, can make a
positive contribution to the crafting of development strategies.

The African Group submission made some specific recommendations to the fifth
ministerial conference (see box 2). This includes a review of existing WTO Agree-
ments with a view to addressing financial instability and external indebtedness, ways
and means of diversifying African countries’ exports and monitoring of the implemen-
tation of the ‘Monterrey Consensus’. Here, particular mention has been made of
UNCTAD communication (WT/WGTDE/W/5), which contends that the external
account imbalances of African countries stem from debt and debt servicing payments
and not trade deficits.

The United Nations Economic Commission for Africa (UNECA) has made its
submission on a request by the Chairman of the WGTDF (WT/WGTDF/W/11). The
UNECA in its submission highlighted how the economic and social impact of the
debt service burdens on the economies of developing countries raises serious eco-
nomic, social and even moral issues. In the African context, with most countries heav-
ily dependent on exports of commodities for financing government expenditure,
mounting external debts and debt servicing have siphoned off a significant proportion
of export earnings, with critical adverse implications for poverty reduction and social
programmes.

The paper emphasises that trade liberalisation on its own without a grasp of the
underlying forces is likely to severely constrain the scope of trade leading to structural
change in developing and African countries. This requires adopting an integrated
approach encompassing the following aspects:
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Box 2. African Group Recommendations to the Fifth Ministerial
Conference

« Review of existing relevant WTO Agreements with a view to addressing financial
instability and external indebtedness. Such a review should be oriented towards
identifying the causes of the external account imbalances consistently
experienced by African countries;

« Ways and means of contributing to the diversification efforts of African countries
away from commodity dependence to value-added exports. The design and
actualisation of an international commaodity policy, in co-operation with other
relevant organisations such as the Common Fund for Commodities, is a crucial
element of the expected outcome of the work of this Working Group;

o The WGTDF could also serve as the WTO body tasked with the monitoring of the
implementation of the outcome of the UN Conference on Financing for
Development. The direct relationship between trade performance and financing
requirements for addressing supply-side constraints provides the rationale for
this undertaking;

« Exchange of experience among Members on the impact of capital account
liberalisation on exchange rates and hence competitiveness. The IMF, Regional
development banks and UNCTAD should be invited to contribute to this debate.

o Market Access: A broad-based approach to market access needs to be worked out
encompassing not only removal of all barriers to trade in developed countries but
also positive support to developing countries such as exemptions/food security guar-
antees and supply-increasing capacities;

o Terms of Trade: The falling terms of trade have deprived developing countries of
capacities for restructuring their domestic economies. Hence, protection through
tariffs is required to enable developing countries to develop their infant industries
and then enter the global market. Accordingly, trade and industrial policies are
directly linked. Under trade liberalisation all this has been brushed aside and it is
essential that WTO post-Doha thinking should reassess these issues. This is
especially important in the case of indebted African nations;

o Trade Liberalisation and De-industrialisation of African Economies: Only a few
African countries have benefited from trade policy reforms , while others have seen
de-industrialisation of their economies as local companies have had to compete
with foreign forms for domestic markets. The most vivid example of this has been in
the textile and clothing industry where second-hand clothing and cheap textiles
imported from abroad have wiped out local industries. It is important, therefore,
that the international community takes cognisance of the negative aspects of global-
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isation and liberalisation on the economies of developing countries;

e Trade Policy, and the Fallacy of Composition and Debt: It is important to recog-
nise that many African countries are given the same advice — to increase the
exports of their commodities. This carries the risk of increasing supplies and
depressing prices, with adverse implications for export income and hence capacity
to contribute to debt reduction;

o The Link Between International Financial Instability and Trade: Financial poli-
cies should ensure that incapacity to repay debts and the ‘debt burden’, and the
movement of speculative capital arising from financial liberalisation, do not work
against trade policies. There is need to co-ordinate the role of trade institutions, such
as the WTO supported by UNCTAD, and the Bretton Woods institutions in tack-
ling financial concerns and the interrelationship between trade, finance and debt.

The discussions above have highlighted a number of important issues which will need
to be addressed in the WTO Working Group on Trade, Debt and Finance if these dis-
cussions are to result in concrete proposals for effectively dealing with the interface
between ‘trade, debt and finance’. Based on the above points, the UNECA outlined a
scope for a durable solution to the debt problem in the framework of the WTO Agree-
ments (see Box 3).

The Executive Secretary of the UNECLAC, Jose Antonio Ocampo made a presen-
tation before the Working Group on ‘Mechanisms to Deal with Debt Overhang’
(WT/WGTDF/W/10). He concluded by highlighting five issues for consideration by
Members in the context of the Working Group:

(i) increased market access was crucial for countries affected by debt overhang;

(ii) flexibility in the use of balance-of-payments restrictions should be allowed for
highly indebted countries;

(iii) there was a clear link between trade and financing during debt crisis, which
should involve co-operation between the WTO and International Financial
Institutions in terms of greater availability of trade financing and compensatory
financing;

(iv) while special and differential treatment in favour of highly indebted developing
countries was not justified in the light of distortions this might create against
developing countries not affected by debt, the question arose as to whether there
would be scope, within the WTO framework, for mechanisms that would limit
the use of contingency measures by third countries against the exports of coun-
tries experiencing debt overhangs;

(v) indebted countries should be allowed to use capital account restrictions.
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Box 3. UNECA’s Proposal on the Debt Problem in the WTO Framework

Need to take a holistic approach which encompasses trade policy issues (such as
market access, declining commodity prices, supply constraints of developing

countries and imbalances in the multilateral trading system), on one hand, with
issues of ‘development finance’ (such as ODA, debt relief, and FDI), on the other;

Current debt rescheduling and re-negotiation arrangements leave much to be
desired and provide creditors with greater leverage than debtors. Accordingly,
there is need to look for alternative arrangements which will ensure ‘neutrality’
in the institutions adjudicating on such disputes.

Trade policies in both developing and developed countries impinge significantly
on the capacity of developing countries to mobilise development finance.
Accordingly, resolving the issues of the interface between ‘trade and debt’ on
one hand and ‘trade, debt and finance’ on the other will require ingenious
thinking by all those involved.

Enhancing the relationship of the GATT/WTO with the relevant international
organisations and taking account of the importance of an improved trading
environment providing, inter alia, for the ability of indebted countries to meet
their financial obligations.

Strengthening the inter-relationship between trade policies and other economic
policies affecting growth and development, and to contribute towards
continuing, effective and determined efforts to improve the functioning of the
international monetary system and the flow of financial and real investment
resources to developing countries.

Provisions in the WTO Agreements, which could be examined to determine
whether they provide scope for dealing with the interrelationship between ‘trade
and debt’. These include the GATS Annex On ‘Financial Services’ which could be
examined further in the context of the debt/finance interface; GATT 1994 Article
XVIII: B on Balance of Payments Provisions which acknowledges balance of
payments difficulties for developing countries that could arise as a result of
instability of their terms of trade; and the Agreement on Agriculture, in which a
link is made between falling commodity prices and ‘unsustainable debt stocks’.

Cuba in its submission listed several issues, which it is essential to consider in the 2003
agenda of the WGTDE It endorsed some of the recommendations made earlier in
UNECA’s submission, such as adopting a comprehensive approach that embraces
trade-policy issues, on the one hand, and development finance issues, on the other,
addressing the problems of commodity trade and supporting efforts to diversify develop-
ing countries’ exports. Some of the key recommendations made by Cuba are as follows:
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The work programme should address the linkages between trade, external debt and
finance from a global and multidimensional perspective, focusing on systemic
problems;

The imbalances caused by the multilateral trading system’s promotion of all-out
trade liberalisation need to be identified, since they are resulting in the de-
industrialisation of domestic economies;

The WGTDEF should consider measures that ensure the gradualness, coherence and
correct sequencing of the liberalisation process, to enable less developed countries
to integrate into the world economy on a sustained basis;

Trade policies need to be accompanied and reinforced by a broad reform agenda
covering regulatory issues, institutional dispute-settlement mechanisms, sound
macroeconomic management and greater labour-market flexibility;

The WGTDF’s agenda should include activities to identify technical assistance
modalities, together with capacity-building to create the infrastructure and tech-
nical capabilities needed to exploit the opportunities provided by trade liberalisa-
tion, and to attract export-oriented productive investment;

As long as less-developed countries continue to face major access barriers to rich
country markets, the working group should focus on consolidating the principle of
Special and Differential Treatment, and on strengthening and broadening its
modes of application;

The WGTDEF should evaluate the underlying coherence of policies emanating from
the co-operation agreements between the WTO and the Bretton Woods institu-
tions. It should not only monitor their mutual coherence, but also ensure they are
compatible with development of the poorest trading partners;

The WGTDF could act as a mechanism for monitoring compliance with inter-
national commitments on development financing, particularly those arising from
the Monterrey Summit;

The WGTDF should continue to scrutinise WTO Agreements and provisions wher-
ever links can be established between trade, debt and finance issues. It should pro-
pose specific additions or corrections and evaluate how best to link the correspon-
ding WTO rules and the policies promoted by IMF and the World Bank, seeking to
reform these institutions internally.

The most recent submission (WT/WGTDEF/W/20) on trade, debt and finance has
been made by Argentina on 28 March 2003. Its submission is mainly focused on mar-

ket access issue for poor countries. It has been pointed out that the multilateral trading
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system currently lacks an appropriate mechanism for expanding market access for the
highly indebted developing and least-developed countries. The WGTDF could, there-
fore, make a significant contribution towards solving these problems by conducting a
more thorough analysis of the means or instruments that the multilateral trading s-
ystem would require to enable the highly indebted developing countries to increase
their exports in proportion to their level of indebtedness.

In short, Argentina considers that the examination of how the multilateral trading
system could contribute to a lasting solution to the problem of the high level of exter-
nal indebtedness of the developing and least-developed countries constitutes a key
element of the mandate provided by the Ministers in Doha. Accordingly, Argentina
proposes that the working group recommend to the fifth ministerial conference
possible actions and measures relating to market access that could be adopted in the
framework of the WTO in order to enable the highly indebted developing and least-
developed countries to overcome this critical situation.

Analysis of Developed Countries’ Submissions

Among the developed countries, the European Commission’s submission (WT/WGTDF/
W/8) is most comprehensive. The EC sees this process initially as one of information
exchange and improving understanding of the problems and opportunities. This per-
tains to the underlying mechanisms and issues relevant to possible recommendations
on the contribution of the multilateral trading system to tackling external indebted-
ness, and to the coherence of trade and financial policies.

The EC feels that issues related to trade, debt and finance cover several policy areas
and fall under the mandate of different institutions. The process of information
exchange and examination of the issues should therefore invite contributions from the
relevant international organisations, such as the World Bank, IME UNCTAD and the
regional development banks.

An important part of the work of the working group will be to look at ways to
strengthen the coherence of policies of the different organisations, whose mandate
relates to the trade-debt-finance nexus. In this context, the EC wishes to recall that in
the Uruguay Round Declaration on the ‘Contribution of the WTO to Achieving
Greater Coherence in Global Economic Policymaking’, ministers recognised that
coherence between the structural, macroeconomic, trade, financial and development
aspects of economic policy-making increases the effectiveness of these policies.

One important means to improve coherence will be to ensure better synergy
between different policy areas through transparency and strengthened co-operation
between relevant organisations. This, however, must not blur the distinct responsibil-
ities of these organisations, each of which must continue to act within its own man-
date and competence. In this context, the EC considers that the process of examining
the interrelations and of considering possible recommendations for actions for the
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Box 4. Issues for Consideration by the Working Group: An EC View

The EC wishes to underline a few issues that it considers of particular relevance for
the work of the Working Group.

* Trade liberalisation and indebtedness: Trade liberalisation tends to decrease
indebtedness by encouraging growth. However, because tariff cuts can cause a
decline in fiscal revenue, attention should be given to possible complementary
measures such as identifying alternative sources of fiscal revenue. Building
administrative capacity is, of course, a highly relevant issue in this context. The
working group could usefully address this issue and request relevant organisations
(in particular, the IMF, but also WCO for customs simplification measures) to
provide advice on reform measures, their sequencing and application.

* Integrating trade in economic reform: The working group could consider,
together with relevant organisations such as the IMF, the World Bank and
UNCTAD, as well as bilateral development partners, how best to integrate trade
into economic reform programmes and ensure WTO conformity for sustainable
reform. The Integrated Framework for Trade-related Technical Assistance to the
Least Developed Countries is a useful example of a mechanism that integrates
trade in the domestic economic and development policies.

¢ Addressing supply-side constraints: Many developing countries lack sufficient
infrastructure and capacity to make use of the opportunities offered by trade
liberalisation or to be able to attract productive and export-oriented investment.
Measures to address supply-side constraints should therefore form part of
economic reform programmes. The working group could usefully consider
supply-side capacity-building in relation to economic reform programmes, and
relevant organisations, such as UNCTAD and the World Bank, could be invited to
present their activities in these areas.

« Investment and indebtedness: Foreign Direct Investment is an increasingly
important source of foreign capital inflows for many developing countries.
However, heavily indebted developing countries frequently suffer from economic
instability and uncertainty, which makes it more difficult for these countries to
attract foreign investment. The Working Group could, in co-ordination with the
Working Group on Trade and investment, look at factors that help to attract FDI
and consider recommendations that will support increased FDI flows to highly
indebted developing countries.

WTO could possibly bring to light the need for complementary actions and measures
that fall outside the mandate and competence of the WTO.

The WGTDF should also build on progress made in other fora, such as the
Monterrey International Conference on Financing for Development. The EC
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welcomes the consensus reached at the Monterrey conference in favour of increasing
the coherence and consistency of the international monetary, financial, and trading
systems in support of development. In particular, the EC agrees on the need to improve
the relationship between the UN and the WTO on development issues, and to
strengthen their capacity to provide technical assistance to all countries in need of such
assistance, with a view to increasing the global economic system’s support for develop-
ment.

The OECD's submission (WT/WGTDEF/W/20) focuses on the role of trade policy
in responding to financial crisis. First, it is critically important to resist protectionist
pressures and to keep markets open, and for these efforts to be backed by a continued
flow of trade finance; second, it is necessary to encourage regulatory reform and liberal-
isation of financial services; and third, it is necessary that sound trade policy be accom-
panied, and bolstered, by a broad reform agenda.

5 Discussions in the Working Group

The Working Group has held four meetings: on 15 April (Wt/WGTDF/M/1); 11-12
July (WT/WGTDEF/M/2); 30 September (WT/WGTDF/M/3); and 17 December 2002
(WT/WGTDF/M/4) under the Chairmanship of Ambassador Hernando José¢ Gémez
of Colombia.

The Relationship between Trade and Finance

At the group’s first meeting, in April, a representative of the IMF presented an
overview of the IMF’s work on the reform of the financial architecture. He noted that
the major building blocks of its work encompassed transparency and accountability,
the strengthening of financial systems, strengthened external vulnerability analysis,
and standards and codes.

The chairman noted the IMF’s view that participation in its financial sector assess-
ment programme, together with the design and implementation of prudential stan-
dards, could help WTO Members assess their readiness to benefit from opening their
financial services sectors. The standards initiative, pursued by the IMF and the World
Bank, focused on the development of internationally-agreed standards and codes to
promote strong institutional underpinnings for a stable international financial system.
The IMF had also stated that the adoption of standards and codes of good practice
contributed to the effective functioning of markets and created an enabling environ-
ment conducive to investment and trade. Furthermore, Members had suggested that
the working group should examine a number of issues: exchange rates and their effect
on competitiveness; how the present financial architecture responded to the financial
needs of developing countries; and how trade-financing facilities could be strength-
ened and made more secure.
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At the second meeting, in July, representatives of UNCTAD, the Asian Develop-
ment Bank and the OECD made presentations based on their written submissions. In
the ensuing discussion, a variety of issues was raised, inter alia exchange rate volatility
and trade, the role of trade and trade liberalisation in periods of financial crisis, the
sequencing of trade and financial policy reform, difficulties in securing trade-financing,
fiscal reform and tariff liberalisation, and the use of trade restrictions for balance-of-
payments purposes.

In summing up the discussions on the relationship between trade and finance on
his own responsibility, the Chairman drew attention to the following themes:

o The value of the WTO system in providing stability and economic security in peri-
ods of financial crisis;

e The value of keeping markets open worldwide in periods of financial crisis, so as to
ensure that crisis-hit economies are able to continue to count on exports for foreign
exchange earnings and a source of income growth;

e The role of trade liberalisation in resource allocation and the resilience of
economies to external shocks;

e The relationship between the exercise being carried out by the IMF and World
Bank to strengthen financial systems and the negotiations being carried out by the
WTO on financial services;

¢ Based on experience gained in Asia, the need to improve the stability and security
of sources of trade-financing, especially to help deal with periods of financial crisis.

The Relationship Between Trade and Debt
At the third meeting, in September, presentations were made by representatives of the
United Nations Economic Commission for Latin America and the Caribbean, the
United Nations Economic Commission for Africa and the World Bank on the basis of
their written submissions. In the ensuing discussion, a variety of issues was raised, inter
alia the importance of export market access for indebted developing countries, prob-
lems linked to deterioration in the terms of trade, and the importance of alternative
sources of foreign finance for developing countries (such as FDI).

In summing up the discussions on the relationship between trade and debt on his
own responsibility, the Chairman drew attention to the following themes:

e Overseas market-access restrictions impeded the ability of indebted countries to
earn the foreign exchange that they need to service their external debt and avoid
resort to further unsustainable borrowing. Relevant studies suggested that the gains
that could be derived from eliminating barriers on these countries’ exports far out-
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weighed the annual flows they received of ODA and debt relief — flows that the UN
Conference on Financing for Development in Monterrey had pledged to increase;

e A global, non-discriminatory reduction of trade barriers in the context of the cur-
rent WTO negotiations, especially in areas where distortions affect developing
countries’ exports, could make a significant contribution to a durable solution to
the problem of external indebtedness of developing and least developed countries;

o At the same time, indebted countries could improve the debt-servicing capacity of
their economies by properly liberalising their own trade regimes. This could help
boost their domestic growth, productivity and exports. Careful consideration
needed to be given to the timing and sequencing of trade reform in this context, as
well as to the cost of adjustment involved in such liberalisation and the assistance
needed to meet these costs;

e Trade policy reform in indebted countries needed to be supported by pro-growth
policies that would involve, inter alia, raising domestic private savings and encour-
aging foreign direct investment;

e Further examination of the issue of the deterioration of the terms of trade was
needed, as it affected the capacity of countries, despite notable domestic reforms
underway, to service their debt and move away from commodity exports.

Also at this meeting, the group discussed a written submission from the European
Community (WT/WGTDF/W/8), containing a number of ideas on the process of the
working group, proposals on how to move to a more substantive phase of its work, and
suggestions of concrete areas for improved Coherence between the WTO and other
international fora.

Towards Greater Coherence

The WGTDEF held its fourth meeting on 17 December 2002. The group focused its
discussion on Item III of the group’s 2002 Working Programme, ‘Towards Greater
Coherence’, thereby continuing its educational process along the lines begun at previ-
ous meetings on the relationship between trade and finance, and trade and debt.

The Secretariat introduced its Note “Towards Greater Coherence’ (WT/WGTDF/
W/17), which addressed the two sub-items of Item III of the 2002 Work Programme,
namely the assessment of work in progress in the area of coherence, and orientations
for future work. Section II of the Note described the Marrakesh Coherence Mandate
and regular activities that were being undertaken under this mandate. It highlighted
the fact that under Article II1.5 of the WTO Agreement, achieving greater coherence
in global policy-making through co-operation with the IMF and the World Bank was
one of the five core functions of the WTO.
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The Chairman then summarised the themes and potential areas of interest that
had been raised by Members during the course of the discussion on this agenda item,
and noted that Members had focused on:

o The effects of financial and exchange rate instability on trade, drawing on lessons to
be learned from the financial crises experienced by emerging economies in the 1990s;

e The examination and possible establishment of mechanisms and facilities to keep
trade finance alive in periods of financial instability;

o The need for better integrating the work of international organisations in the areas
of capacity-building and trade infrastructure;

e The issues of the liberalisation of financial services, on the one hand, and the efforts
underway in the international financial architecture, on the other, which had been
raised several times, as well as the links between WTO and other institutions on
long-term, cross-border investments, and capital account liberalisation. Although
these two topics were being debated in other fora, they nevertheless had been part
of the discussion of the Working Group on Trade, Debt and Finance, which encom-
passed systemic issues of this kind.

6 Conclusions and Policy Recommendations

After analysing various submissions on trade, debt and finance, it is clear that this issue
covers a vast area. It has also been realised that neither trade nor trade measures alone
can solve a country’s debt problems, but some felt that trade needed nonetheless to be
seen as part of the solution. However, the problem of indebtedness in the developing
and least developed countries significantly impairs their capacity to share in the bene-
fits of the multilateral trading system. The capacity of a country to service its external
debt clearly depends on its trade balance.

The above analysis makes clear that the chronic and increasing levels of debt expe-
rienced by developing countries are perpetuated and exacerbated by structural imbal-
ances of the trading system which include:

o A deterioration in the terms of trade;

e Lack of capacity and enabling conditions to diversify and upgrade exports;
e Serious trade distortions caused by developed countries’ policies;

o The stagnation of export markets.

All these combined together make it difficult for a country to honour its external debt
commitments, causing financial instability and monetary disruptions which, in their
turn, have a negative impact on growth and economic development.
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Therefore, finding a durable solution to the problem external indebtedness being
faced by developing countries, as expressed in the mandate of the Working Group on
Trade, Debt and Finance requires an integrated approach that should address the
following issues:

e The need to significantly improve the price stability of commodities of export inter-
est to developing countries as the correlation between primary commodity depend-
ence and debt is shown by the fact that 85 per cent of LDCs dependent on non-oil
primary commodities have an unsustainable external debt.

e The need to create an enabling environment for developing countries to diversify
and upgrade their export productive capacity. In order to achieve this, the WGTDF
should devise ways to resolve adverse terms of trade problems arising from the way
in which industrial countries market access commitments and trade practices
hinder the ability of developing countries to upgrade and diversify their economies
into skill and technology-intensive and higher value-added production.

e The multilateral trading system currently lacks an appropriate mechanism for
expanding market access for highly-indebted developing and least developed coun-
tries. The working group should make a significant contribution towards solving
these problems by conducting a more thorough analysis of the means or instruments
that the multilateral trading system would require to enable the highly-indebted
developing countries to increase their exports in proportion to their level of indebt-
edness.

e Consider the possible establishment of a debt relief mechanism through which debt
reduction initiatives can help developing countries strengthen supply-side capacity
for export upgrading and diversification and open more options for trade policy
design. Such debt relief or cancellation should not be at the expense of official
development assistance or already committed debt relief such as the HIPC initia-
tive of the World Bank.

On the issue of trade and finance, from the various submissions, both from members
and observers, such the IMF and World Bank, it has been realised that for most devel-
oping countries, the present international trade and finance systems do not provide
sufficient long-term financial resources to enable them to achieve rapid and sustained
economic growth through expansion of trade. Full implementation of commitments
by most developing countries undertaken during the Uruguay Round, together with
continued restrictions in market access in some major industrial countries, are gener-
ating payments imbalances that cannot be financed on a sustained and reliable basis
by private international capital flows.

Moreover, despite sustained international pressure, official financial flows

332

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND



continue to decline. The outcome of the Monterrey Financing for Development con-
ference highlights this inconsistency; the additional pledges made in the context of
this conference fall far short of the amounts needed to close the resource gap which,
according to estimates made by the Zedillo Panel, as well as the World Bank, would
require a doubling of official aid flows. In the absence of an increase in flows on this
scale, many developing countries may have not only to curtail development plans but
also to restrict their participation in the international trading system.

Given the decline in official development assistance, the provision of long-term
financing for developing countries has been left to private capital flows. In direct con-
trast to those arrangements originally thought to be necessary to support the interna-
tional trading system, current arrangements favour private capital flows over official
flows, exchange rate flexibility over stability, austerity over expansion, adjustment
over financing and the interests of creditors over debtors. They have moved inter-
national trade towards a single-tier system of rights and obligations in which develop-
ing countries have generally the same level of obligations as the developed countries.

Given this situation, it is much more important to find a durable solution to the
deteriorating developmental finance, international financial instability and increas-
ing exchange rate fluctuations that have adversely impacted on the ability of develop-
ing countries to reap the benefits of the multilateral trading system. Global financial
stability is an indispensable element for the increased employment and outputs that
would characterise a successful trading system. The recent and repeated financial crises
in developing countries and the increased financial burden on developing countries
resulting from the Uruguay Round commitments calls into question the effectiveness
of current global arrangements to achieve global financial stability and provide devel-
oping countries with access to trade-financing capital. Therefore, the WGTDF should:

e Redesign the architecture of the international financial system with the basic
objective of easing the integration of developing countries into the international
trading system.

e Be entrusted with the task of monitoring of the implementation of the ‘Monterrey
Consensus’. The direct relationship between trade performance and financing
requirements for addressing supply-side constraints provides the rationale for this
undertaking.

e Strengthen the inter-relationship between trade policies and other economic poli-
cies affecting growth and development, and to contribute towards continuing,
effective and determined efforts to improve the functioning of the international
monetary system and the flow of financial and real investment resources to devel-
oping countries.

e Propose a redefinition of several provisions of the GATT 1994 and GATS. The
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balance-of-payments provisions of the GATT provide an alternative mechanism
for the reduction in imports through temporary suspension of commitments. How-
ever, recourse is only made to these provisions infrequently because they were not
designed to deal with problems endemic in the current international system and
because of the difficulties in the procedures involved. This should lead to greater
flexibility for developing countries facing balance of payments problems.

Address the need to rethink the role of the IMF, especially with respect to Article
XV:2 of GATT 1994 and Article XII:5(e) of GATS, in judging the adequacy of
country reserves and other prerequisites that countries need to fulfil in order to
implement current and capital account controls. As long as industrial countries
that have conflicting trade interests with the country seeking to implement the
restrictions continue to play a decisive role in the governance of the IMF, critical
questions of conflict of interest will remain. Until those questions have been
addressed, the IMF’s judgement on such matters should be given only non-binding
and recommendatory, rather than mandatory and conclusive, weight.

Adequately address the systemic problems associated with insufficient development
finance or secular declines in commodity prices and the export earnings of develop-
ing countries. While Article XVIII:A allows measures to promote ‘a particular
industry with a view to raising the general standard of living of its people’, it is not
clear how far this article can be applied more generally to a country that seeks to
reduce its dependence on primary export earnings by promoting structural change,
upgrading and diversification, processes which typically involve more than one
sector or industry.

Recommend, in line with the mandate of the UN Financing for Development Con-
ference, the creation of a mechanism for ensuring the co-ordination of macro-
economic and exchange rate policies among currency reserve countries. This
mechanism should take into account the impact of dramatic exchange rate fluctua-
tions and misalignments on the trade petrformance and debt-service obligations of
developing country economies.

Call for the creation of a regular and predictable mechanism to ensure that devel-
oping countries can opt out of their trade obligations to the extent required to com-
pensate for the impact of the exchange rate misalignments of their economies.

Propose reforms for development aid policies and practices regarding the appropriate-
ness of the institutional vehicles used to provide it and the conditions attached
to it.
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