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Introduction

Negotiations on further services liberalisation were mandated as part of the Uruguay
Round’s ‘built-in’ agenda.! The negotiations formally commenced in January 2000,
with the aim of achieving higher levels of liberalisation. Little actual services liberal-
isation took place during the Uruguay Round. As a result, developing countries have
been under considerable pressure to give greater market access to foreign providers.
However, as the negotiations have progressed, concerns have been expressed, mainly
by representatives of civil society, about the perceived threat posed by further liberal-
isation to countries’ sovereign rights to regulate the production, distribution and trade
in public services.

But supporters of further liberalisation point to the flexible structure of the GATS
and its ‘bottom-up’ approach. The agreement allows developing countries to select
sectors, modes of supply and regulatory conditions under which liberalisation commit-
ments are made (Article XIX.2). Countries can even decide to leave entire sectors out
of their schedules of commitments. This article looks at how developing countries can
best use the policy space provided by a flexible GATS framework. It argues that there
is ample opportunity for developing countries to develop policies for their services
sectors that support their development policies.

Background

The ongoing negotiations will take place within and respecting the existing structure
and principles of the GATS. At the general level, this means two things. First, coun-
tries are expected to include more sectors and modes of supply in their schedules of
commitments. Second, further elaboration of certain principles included under the
framework of general obligations is envisaged, most notably principles relating to an
emergency safeguards clause (Article X), disciplines on government procurement
(Article XII) and subsidies (Article XVI), and general principles on domestic regula-
tion (Article VI).

The approach to the negotiations was laid out in the Guidelines and Procedures for
Negotiations on Trade in Services concluded in March 2001. While building on the
core articles of the GATS, the guidelines included additional principles, among them
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an elaboration of the modalities for negotiations. Under the agreed modalities, liberal-
isation should be advanced through bilateral, plurilateral and multilateral negotia-
tions, using the request-and-offer approach. The guidelines also make it clear that
special attention shall be given to sectors and modes of supply of export interest to
developing countries. The principles therefore encompass special considerations for
developing countries.

The mandate for the Working Party on Domestic Regulation is ‘to develop any
necessary disciplines to ensure that measures relating to qualification requirements
and procedures, technical standards and licensing requirements do not continue to
constitute unnecessary barriers to trade in services’. Members also have an under-
standing that domestic regulations should take account of, and build on, the trans-
parency provisions of Article III (Transparency) of the GATS. The following areas or
issues will require to be addressed in work ahead, namely issues related to: (i) trans-
parency; (ii) monopolies; (iii) whether a necessity test is necessary; (iv) the scope and
limits of Article VI:5;2 and (v) harmonisation and mutual recognition. It is important
to ensure that empirical investigations or analyses of the costs and benefits of such dis-
ciplines are made, while recognising that multilateral disciplines on any of these issues
could also be costly and burdensome, especially for developing countries.

The primary objective of negotiations on trade in services is to liberalise trade in
services rather than to deregulate the services sector. Liberalisation of trade in services
refers to the removal of measures and regulations that hinder trade among trading
partners and discriminate against foreign firms and entities. Deregulation is much
broader because it refers to the reduction of the role of government in regulating the
economy, which may be achieved by a combination of liberalisation and privatisation
(the sale to the private sector of companies previously owned by the state). Thus, the
GATS does not require privatisation, commercialisation or deregulation of the ser-
vices sector, although these processes may help the liberalisation of trade in services.

The traditional economic justification for regulation was the existence of natural
monopolies — industries for which production was far cheaper if undertaken by one
firm rather than many different firms (reflecting the importance of large-scale econ-
omies of production). Natural monopolies mean that competition is not feasible or
sustainable. Utilities such as railways and roads traditionally fell into this category.
Regulation became essential to curb the excesses of monopoly power, for example to
protect consumers from overcharging by the monopolists. A major reason for the con-
tinued regulation of certain industries is that many of them include firms that have so
much market power that their regulation is considered to be in the public interest.

But certain dimensions of regulations remain central to government policy. They
include the desire to provide services to isolated areas where supply is expensive and
unprofitable (universal service provision) and protection of consumers, employees and
the environment. A major reason for the continued regulation of certain industries is
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that many of them include firms that have so much market power that their regulation
is considered to be in the public interest.

The Doha Declaration of November 2001 reaffirmed the guidelines and principles
of negotiations and also established the timetable for negotiations, including the dead-
line for conclusion of negotiations. Of crucial importance is the requirement that the
conclusions of the negotiations will be part of a single undertaking. This inevitably
brings into play tactical considerations which may not work to the advantage of devel-
oping countries.

2 Process and Modalities for Negotiations

Both the process and modalities for negotiations are laid out in the Guidelines and Prin-
ciples for Negotiations adopted in March 2001 and in a note on Technical Aspects of
Requests and Offers prepared by the WTO. The adoption of the guidelines marked the
end of the first phase of the negotiations, which focused on the development of a road
map. The second phase, which lasted about a year (April 2001-March 2002) was taken
up by a consideration of the negotiating proposals tabled by members. The third phase,
to be concluded in January 2005, is to be devoted to request-and-offer negotiations.

The guidelines and principles of negotiations underscore the commitment of
member governments to a multilateral framework of rules and principles and the pro-
gressive liberalisation of trade in services. There is also an acknowledgement that the
liberalisation process must respect the needs and rights of governments to regulate in
order to pursue national objectives (Article IV). The fact that barriers to trade are so
heterogeneous and difficult to quantify makes a comprehensive approach to their
disciplines extremely difficult to conceptualise. Many advocates of liberalisation of
trade in services see the argument for free trade internationally as linked to the pur-
ported benefits of deregulation domestically. Yet whether strict liberalisation or liberal
regulation maximises domestic welfare depends on complex judgments about market
failures, and the costs and benefits of a particular regulatory approach in light of the
risk preferences of a country’s own citizens.

Furthermore, the participation of developing countries must be facilitated through
reinforcement of capacity, efficiency and competitiveness of their domestic service
industries. The implication of these principles is clear: WTO members have the flexi-
bility to decide on the scope and pace of liberalisation of their services sectors.

One of the key principles enunciated in the guidelines for negotiations relates to
the modalities for negotiations. This will include the request-and-offer approach and
encompass bilateral, plurilateral and multilateral negotiations. The outcome of nego-
tiations will be extended to all WTO Members through the MFN commitment.

Members also agreed during the February session on the modalities for treatment of
liberalisation measures taken unilaterally since the previous multilateral negotiations.
Each member, therefore, will be expected to assess the value of autonomous liberal-
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isation using the agreed criteria, and the granting of credit will be through bilateral
negotiations. For the LDCs the Services Council has agreed to establish modalities for
the special treatment for LDC:s in the negotiations. Paragraph 13 of the GATS Nego-
tiating Guidelines and Procedures provides that ‘based on multilaterally agreed
criteria, account shall be taken and credit shall be given in the negotiations for
autonomous liberalisation undertaken by Members since previous negotiations’. It is
not yet clear how many developing countries have sought credit for autonomous liberal-
isation. It can, however, be said that for any developing country claiming credit for
autonomous liberalisation, the processes and details that will be required will be as
burdensome as preparing requests or offers for bilateral negotiations.

The WTO note on technical aspects of the request-and-offer approach provides
details on what is actually involved in the process of preparing requests and offers in
terms of content, format and process. Process issues should not be underplayed. For
example, the WTO note points out a fact that smaller developing countries sometimes
appear to miss, namely that initial requests and offers need not be exhaustive or
perfect. They simply mark the start of the process. This means that the opportunity to
make new requests/offers is not closed by the passing of the agreed deadlines. Improve-
ments to initial requests/offers can be submitted. As the WTO Secretariat’s technical
note makes clear, the negotiations in the request-and-offer stage will consist of *... a
succession of requests and offers and offers will be subject to several revisions as a result
of the negotiations’.?

Developing countries face several challenges in the request-and-offer stage of the
negotiations. One challenge relates to their ability to make requests and offers. Failure
to make requests or offers, or to seek credit for autonomous liberalisation, effectively
limits their participation in the request-and-offer stage of the negotiations. To make
good the provisions of Article XIX regarding appropriate flexibility for individual
developing countries and respect for national objectives, developing countries must
table their own requests and where offers are to be made they should take into account
national objectives. As noted above, developing countries still have plenty of opportu-
nities to submit their own requests and where feasible make offers because initial requests
and offers can be modified and new ones introduced as negotiations proceed. Developing
countries that wish to seek credit for autonomous liberalisation need also to take into
account the fact that any such credit could entail scheduling their autonomous liberal-
isation measures in the seeking country’s schedule in accordance with Part III of the
GATS and could lead to termination of an MFN exemption where one exists.

Related to the ability to make requests and offers is the make-up of the requests/
offers and also measures on which to seek credit for autonomous liberalisation.
Requests should be based on an assessment of potential trade opportunities, existing
GATS commitments, and an assessment of the conditions and terms of access in key
markets. The requests should also reflect commitments undertaken at the regional level.
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A second challenge concerns what developing countries could do to achieve the
objective of Article IV, on increasing their participation in world trade. This objective
is unlikely to be fulfilled unless requests are conceived as patt of a broader framework
of liberalising domestic competition in the services sector. This would entail address-
ing the complex transitional issues and challenges of regulatory design. This, after all,
is the reason why developing countries have sought to protect their policy space,
rather than be constrained by multilateral access agreements.

To participate effectively in the GATS negotiations, governments need to have
already identified their own service sector related policies with a clear domestic strat-
egy in order to determine what proposals would be in their interest.

3 Analysis of Positions

In the first phase of negotiations, around 160 proposals were tabled, with about half of
them coming from developing countries. However, few developing countries had
tabled their requests by the end of the initial deadline for submitting requests (June
2002) and offers (March 2003). Without tabling some requests and offers, developing
countries are effectively outside the arena of negotiations.

Some major trading partners have taken different approaches to the tabling of
requests and offers. The latter have not yet been made public, but it has been made
clear that the proposals concentrate on removing discriminatory trade restrictions in
sectors such as telecommunications, express delivery, energy services and environ-
mental services.* The USA has adopted a modal approach, with specific requests for
some members. The EU has gone for a ‘tailor-made’ approach, in which it requests
other countries to improve their existing level of liberalisation commitments under
the GATS. In each case, it proposes specific new commitments, both horizontal
(cross-sectoral) and sector-by-sector.’ The EU has made individual requests to 109 dif-
ferent countries covering horizontal commitments and the following sectors: profes-
sional services, other business services, telecommunication services, financial services,
news agency and transport services. The EU is seeking both improved commitments
and, apparently of almost equal importance, detailed clarification of existing commit-
ments. Furthermore, it is looking for a reduction in scheduled restrictions whether
these are horizontal or specific in nature.

These current GATS negotiations have aroused great concern from NGOs, who
have claimed that the GATS is essentially a set of rules restricting governments from
making their own decisions on how trade in services takes place. The EC has been
specifically named as one of those WTO Members that is requesting others to liberal-
ise public services such as sewer and water facilities. Responding to NGO allegations
about possible control of utilities in developing countries — notably water — by indus-
trialised countries, the EU has publicly stated that it would not seek the dismantling of

FROM DOHA TO CANCUN: DELIVERING A DEVELOPMENT ROUND

95



public services or the privatisation of state-owned companies. Japan has followed a
mixed approach, with some ‘tailor-made requests’ and some modal requests.

The least developed countries have jointly tabled specific proposals in regard to
modalities for the special treatment of LDCs in the third phase of negotiations. The
main elements of the proposal include among others the need for Members to present
requests which are compatible with the developmental, economic and financial needs
of the LDCs and the need for LDCs to retain maximum flexibility in undertaking com-
mitments in a manner consistent with their development needs. No LDC Member has
so far tabled any initial request or offers, while they have received requests from both
developed and developing countries covering several sectors and modes of supply in
certain cases.

The negotiations in the second phase — the request-and-offer phase — are being
conducted largely on a bilateral basis and with a high degree of confidentiality among
Members. The requests are also confidential, thus making it fairly difficult to know
what is being requested and what is going on in the bilateral negotiations. It has, how-
ever, been reported that there is a healthy exchange of views in bilateral consultations,
both in terms of clarifying initial offers and, in a few cases, requesting deeper commit-
ments. Most Members feel that the 26 initial offers circulated to date are a positive
sign of engagement though more work still remains to be done in other areas of
interest to developing countries such as agriculture and implementation issues to
encourage progress in services. Some developing country Members have expressed dis-
appointment that sectors which they had indicated as being of interest to them have
not thus far been sufficiently reflected in the offers tabled.

Very few developing countries have made requests and they have yet to make
initial offers; as a result, progress to date has been moderate in terms of initial requests
and offers tabled, especially by developing countries. All is not lost, however, in that
those countries that want to effectively participate and direct issues in a manner that
addresses their national objectives can still table their initial requests or offers or seek
credit for autonomous liberalisation.

4 lIssues for Developing Countries

The GATS is an untested agreement. It raises major concerns for developing countries,
especially in the public policy arena. Among the key issues are those related to domes-
tic regulation of services, the future shape of subsidies and the asymmetry of commit-
ments between Mode 4 on movement of persons and Mode 3 on commercial presence.

First, the article on domestic regulation (Article VI) has been much debated both
at the WTO and by civil society. This is mainly because it deals with the sensitive issue
of how much control developing countries should retain over policy on their domestic
services sectors. The need for public policy intervention in the services sector is genet-
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ally recognised by both developed and developing countries. Problems arise due to dis-
agreements over the way that countries choose to pursue public policy objectives. In
sectors such as education, health and professional services, measures identified in
Article VI (4) — qualification requirements and procedures, technical standards and
licensing requirements — vary as between countries. The three criteria laid out for dis-
ciplines under this provision, that they should be: (a) based on objective and transpar-
ent criteria, such as competence and ability to supply the service; (b) not more
burdensome than necessary to ensure the quality of the service; and (c) in the case of
licensing procedures, not in themselves a restriction on the supply of the service, point
to the need of a ‘necessity test’. The development of a ‘necessity test’ is thus the key
challenge for negotiators. Whether this can be achieved through negotiation or
whether it will have to await a dispute resolution case remains to be seen. What is
clear is that the uncertainty that this creates must be resolved.

Second, the future shape of subsidies is an issue of importance to developing coun-
tries. The GATS ‘recognises that in certain circumstances, subsidies may have dis-
tortive effects on trade in services’ (Article XV). It also recognises, however, the ‘role
of subsidies in relation to the development programmes of developing countries and
takes into account the needs of Members, particularly developing country Members
for flexibility in this area’. In the ongoing negotiations on subsides in services, atten-
tion is likely to focus on ways of identifying, measuring and disciplining services. An
important first step would be to clarify the meaning of the term ‘subsidy’ in the services
context. Key considerations in defining a subsidy might include the form of the
subsidy, the benefit it confers, to whom it is granted and who grants the subsidy.®

Irrespective of what is agreed, developing countries need to fight for the preserva-
tion of the flexibility they enjoy under the GATS as a whole and the recognition given
to the role of subsidies in development under Article XV. However, developing coun-
tries might also want to seek clarification on the definition of subsidies given that
Article I (3) excludes from the scope of GATS ‘services supplied in the exercise of gov-
ernmental authority’ — in other words, services in which government has a monopoly.
This might have implications on developing countries’ trade in services such as educa-
tion and health.

Third, the absence of an emergency safeguards clause is seen as a major omission by
developing countries. Given that a number of key WTO Agreements already incorpo-
rate an emergency safeguards clause (GATT Article XIX, Article 5 of Agriculture
Agreement, Article 6 of Agreement on Textiles and Clothing), the decision at the end
of the Uruguay Round to embark on ‘negotiations on the question of emergency safe-
guard measures’ (GATS Article X) is not surprising. However, differences between
goods and services trade mean that a straightforward application of the principles of
safeguards in GATT Article XIX is not feasible. Part of the problem is how services
imports would be defined, given the four modes of supply.” Thus, while Mode 1 imports
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of services could be treated in the traditional way — by limiting sales of foreign service
suppliers - Mode 3 ‘imports’ cannot be defined in the same way because they include
sales of foreign corporations established in the host country as well as the initial estab-
lishment of the foreign corporation.

When the case for emergency safeguards measures has been made, it has tended to
be in the context of specific sectors, for example the proposal by ASEAN on financial
services. It is not apparent that safeguard measures to cover ‘unforeseen problems
caused by liberalisation commitments’ across a broad range of services can be easily
crafted. As Sauvé points out: ‘It can be safely predicted that those countries — mostly
OECD members — which do not believe a GATS ESM is warranted, feasible, or desir-
able will seek greater commitments as a negotiating quid pro quo’. For tactical reasons,
it may be better for developing countries to use the flexibility they have under the
GATS rather than open themselves up to demands for further market opening as a quid
pro quo. There are also potentially negative consequences in using safeguard measures
for Mode 3 as this is likely to create uncertainty regarding the investment regime of
the host country.

A fourth area of concern is the asymmetry of commitments between Modes 3 and
4. When Mode 4 was included in the GATS, the expectation was that liberalising
movement of capital — the main interest of industrialised countries — would be
matched by liberalisation of movement of labour — the major interest of developing
countries. Yet in sectors such as health, legal and accountancy services, in which cross-
border mobility of labour is important, few countries have scheduled commitments;
and where commitments have been scheduled, they are subject to many market access
and national treatment restrictions. The commitments in Mode 4 are further limited
by the bias in horizontal commitments toward liberalising the movement of higher-
level services personnel. More than one-third of Mode 4 entries refer to intra-
corporate transferees.

If there was greater liberalisation of movement of people, developing countries
would be able to export a significant labour content in services such as construction,
distribution, health and transport. However, no country has yet shown a willingness to
consider unrestricted flows of semi-skilled and unskilled personnel into its labour
market, despite long-standing shortages in these sectors and the lower-skilled end of
the health and care professions. Additionally, in business services, industrialised coun-
tries apply several restrictions, covering educational and professional qualifications,
residence requirements and economic needs tests. There is, therefore, a need for
greater transparency and consistency in the way these restrictions are applied.

Some concerns are sector specific. For example, in telecommunications, the inter-
face between privatisation/deregulation and liberalisation must be carefully handled
with due attention paid to issues like universal service provision, access to networks,
inter-connection charges, and competition with Internet Service Providers and
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Application Service Providers. In business and professional services, the question of
mutual recognition agreements (MRAs) is very important. But these agreements are
difficult to negotiate and also costly to implement. There is, however, some merit in
developing regional MRAs. In computer software and consultancy, the key issues
centre on movement of workers rather than regulation. The same applies to health
and education, where the movement of teachers and nurses to industrialised countries
has raised fears about the brain drain. For construction and engineering services, the
major problem is the size of enterprises from developing countries. They are small in
terms of both number of employees, capital and market share, making it difficult for
them to have a commercial presence abroad.® Most are not big enough to be able to
compete for contracts in developed countries. Their strategy should therefore focus on
subcontracting services from industrialised countries.

5 Services Liberalisation and Development

Fundamentally, policy on liberalising trade in services is about more than satisfying a
country’s commitments under the WTO; it is a component of a country’s overall
development strategies. Either by default or through a failure to get to grips with the
complexities of the services sector, developing countries have sometimes proceeded on
a path that lacked coherence in relation to their overall development strategies. The
risks of this approach are particularly high in the services sector, because services are
essential inputs in the production of other goods and services.

It is also worth noting that the main driver of change in key infrastructural services
— telecommunications, finance, transport and energy — is technology. Most of the
regulatory reforms seen in these sectors in the last 20 years have to a large extent been
driven by changes in technology. Once liberalisation of the service sector in develop-
ing countries is viewed in this context, it becomes clear why liberalisation cannot be
regarded as the primary goal of policy. Both deregulation and re-regulation have an
important role to play in pursuit of objectives such as universal service provision
(telecommunications, financial services); consumer protection (particularly in finan-
cial services); small and medium enterprise development (both as consumers and pro-
ducers); and producers in other sectors (user industries).

For these reasons, the policy flexibility provided by the GATS must be fully
utilised. The GATS is unique among WTO Agreements in that it recognises the
broader development role of services, with its ‘bottom-up’ approach and the flexibility
given to countries in regard to how fast and in which sectors liberalisation will be
undertaken. This flexibility is what makes the GATS arguably the most development-
friendly agreement in the WTO. But one must also recognise the asymmetry in nego-
tiating capacities between developed and developing countries. It means developing
countries may fail to use the policy space provided by the GATS. Within this context
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four general considerations appear to be relevant:

e Development needs and priorities must be paramount in any liberalisation exercise,

including the needs of under-serviced sectors and communities. Priorities should be
based on an assessment of services export and import interests, including potential
interests. The best way to do this is to formulate national priorities before adopting
a negotiating position on services. The key point is that government must retain
control over the sequencing, phasing and pacing of trade liberalisation so that the
process of liberalisation reflects underlying social, economic and regulatory realities.!

Every effort should be made to harness the latest advances in technology and oppor-
tunities created by the globalisation of business. It is worth noting that most of the
liberalisation seen in trade in services in the last few years is the result of techno-
logical advances, particularly in telecommunications. One by-product of these
advances is that most services in which information technology now plays a major
role (telecommunications, banking and financial services, business and professional
services, and even tourism) are built on the economics of networks and not the
economics of factories.!! Competitiveness for such industries depends on the ability
to connect with related services and producers. In other words, companies compete
by expanding the reach of their networks. Ignoring these trends is not a viable
option for developing countries. India’s success in attracting back-office jobs from
companies in Europe and North America shows what can be achieved. One esti-
mate puts the value of financial services activity (by turnover) that will be moved
away from first-world economies in the next five years at US$356.12

The human capital constraint needs to be addressed, otherwise the benefits of
reform will be limited. Apart from the investment in education, training and skills
required to strengthen the capacity of policy-makers and managers, developing coun-
tries also need to be creative when it comes to designing their regulatory regimes.
Simply mimicking the practices and approaches of industrialised countries is
unlikely to serve them well. As Messerlin argued in a recent paper, reproducing
industrialised countries’ approaches is likely to result in: (a) costly regulatory
regimes in terms of design and implementation costs; and (b) unsuitable regulatory
regimes.!? Moreover, it might take a long time before such regimes begin to have a
noticeable impact, partly because adjustments will have to be made.

Focusing on regional liberalisation first, before moving to multilateral liberalisa-
tion, may bring greater benefits to a country. Key benefits of this approach include
capacity-building and enhancement of regional competitiveness. It is also the case
in certain service sectors, for example construction, transport and tourism, that
adopting a regional approach is likely to yield better results.
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However, developing countries continue to be put under pressure to compromise their
development priorities by allowing access to their service sectors. Most serious, per-
haps, is the danger that their development interests will be put at risk by premature
opening of their services markets before they have had sufficient time or assistance to
establish their priorities. Under the GATS, unlike in the process of unilateral liberal-
isation, there is no adequate mechanism for revoking liberalisation. Once commit-
ments have been made, the development space is lost. The best defence against being
pressured into premature concessions is for developing countries to be clear about their
policy priorities and to be able to defend them analytically.

6 GATS Flexibility

From the standpoint of developing countries, the GATS provides a highly flexible
framework. Given this, it is helpful to consider what developing countries might do to
take advantage of this flexibility. The laid-out criteria for scheduling specific commit-
ments (Article XX) suggests that developing countries must do two things:

e Select service sectors they are prepared to subject to GATS market access and
national treatment disciplines;

e Identify measures they intend to keep in place even though they violate market
access and national treatment requirements.

Clearly this can only be done following an identification of priority sectors and modes
of delivery that are most likely to bring real economic benefits to the country. Sectors
targeted must include those likely to result in significant benefits. It is also important
in this process to identify service sectors that are significant at the regional level
because the extent of cross-border trade in certain services is limited to neighbouring
countries, for example, water and electricity exports from Lesotho to South Africa.

Another important consideration is the need for involvement and participation in
the negotiations. While negotiations will take place at bilateral, plurilateral and multi-
lateral levels, in practice countries that have not tabled requests cannot enter the
arena of negotiations. An essential first step in preparing requests is an assessment of
the current and potential export and import interests of the country and, where possi-
ble, the scope of commitments already made by others. This assessment is also impor-
tant in preparing a country’s ‘defensive’ position against offers targeting its services
sector.

At the general level, the GATS process of progressive liberalisation is about mov-
ing to a non-discriminatory regulatory regime. Not surprisingly, it entails significant
changes in the service sectors, particularly in sectors where change is partly driven by
technology. These changes raise issues concerning the pace and sequencing of liberal-
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isation. A basic consideration in determining the sequencing of reforms is the need to
attract foreign investment into infrastructure services. Developing country state
enterprises need inflows of external resources, technology and ideas in order to build
themselves into viable entities able to compete both domestically and internationally.
Another important consideration is the need to develop suitable regulatory mecha-
nisms to govern competition and ensure that important social objectives are met.

The wrong order of reform could have profoundly negative consequences for the
whole process. Part of the achievement of the GATS framework is the recognition
that liberalisation of trade in services need not be inconsistent with a country’s right to
regulate services for purposes of consumer protection, prudential management of the
economy, control of monopolies or achievement of social objectives. Thus, the chal-
lenge for developing countries is to ensure that any requests and offers they table
reflect national decisions on reforms they want to implement in the services sector.

Developing countries are unlikely to be in a position to meet the challenges of
services negotiations if they do not have strong institutional foundations for trade
liberalisation and negotiations. This is not just about establishing appropriate national
processes for trade negotiations and creating institutions to manage trade liberalisa-
tion and its aftermath. It includes understanding current trade developments and the
forces shaping them. For example, many of the key service industries operate as
networks. How a particular sector is regulated will depend on the economics of related
sectors.

Given that the GATS framework provides developing countries with ample oppor-
tunity to pursue their development objectives means that it may be unnecessary for
them to push hard for traditional measures of protection such as emergency safeguards.
This is not to belittle their value, especially their political value, to developing coun-
tries. Rather, developing countries have the opportunity to use the GATS framework
to craft and implement a trade policy for the service sector that is designed to deal with
their development problems. As argued above, key components of that policy must
include the following:

o Research into the economics of the services sector and its place in the economy as
a whole. This would cover cross-border exports and imports of services as well as
foreign direct investment in services. On the basis of this research, governments
should identify priority sectors and modes of service delivery where negotiation of
concessions could result in tangible economic benefits;

e Undertaking sectoral studies, beginning with the priority sectors, which for most
developing countries are likely to include basic infrastructure services in telecom-
munications, transport and communications;

e Wide consultation on the horizontal and sectoral issues raised in the negotiations.
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This process will also aid in the learning involved in preparing policy for the service
sector;

¢ Identifying the type of regulatory mechanisms and institutions required to handle
the post-reform arrangements. This should involve training for the staff to imple-
ment policy.

7 Conclusion

This brief description suggests two important objectives for developing countries in
the GATS negotiations. The first is the need to be clear about their objectives in serv-
ices negotiations, based on their vision of the role of services in the national economy.
As already indicated, this requires identification of their development priorities, an
assessment of current and future trade opportunities, and the creation of appropriate
institutional structures for managing liberalisation of trade in services. The starting
point for developing countries must always be the promotion of their development.
Trade negotiations in GATS or in the WTO as a whole cannot be a substitute for a
proper trade policy rooted in clear development objectives. The starting point for
industrialised countries is different, so that to assume that they broadly share the same
objectives in their approach to the negotiations is a mistake.

The second imperative is the need for creativity in designing domestic regulatory
regimes; without this, the result is likely to be expensive and inappropriate regulatory
regimes. Once developing countries put their own objectives at the centre of their
negotiating strategy, they are less likely to end up mimicking rules and regulations used
by industrialised countries.!*

The GATS framework is permissive enough to enable developing countries to be
creative about how they deregulate and liberalise their service sectors. Provisions for
special and differential treatment, whether through emergency safeguards clauses,
subsidies or the extension of rules on domestic regulation, while politically desirable,
may not be the central issue. Rather than expend their limited negotiating capital
seeking carve-outs from GATS rules, developing countries might be better served by
an approach that seeks to exploit fully the policy space provided by the GATS frame-
work. While the developed countries seek out markets for their service providers,
developing countries must focus on developing their services capacity. The GATS
happens to provide a framework suitable for such an approach. Thus, at the policy
level, the challenge is to have a vision for service sector development.
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