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Using a Rights-Based Approach to 
Gender Mainstreamin g 

Policies fo r gende r mainstreamin g i n th e lega l an d constitutiona l secto r mus t b e 
developed i n th e contex t o f respec t fo r women' s an d men' s human rights . Since th e 
human right s discourse did no t initiall y focus o n women' s human rights , an understandin g 
of the internationa l lega l requirement s fo r th e guarante e o f thes e right s i s an importan t 
basis for gende r mainstreaming . 

Certain right s are foundational Thes e includ e equalit y before th e la w without distinctio n 
based o n sex , race, ethnicity, religio n or political belief ; the independenc e o f the judiciary ; 
freedom o f expression an d a  free press ; and procedure s fo r a  fair trial . Th e concentratio n 
in thi s Manua l o n gende r equalit y doe s no t detrac t fro m th e importanc e o f th e 
obligation o n state s t o respec t an d t o ensur e respec t fo r al l human right s an d freedom s 
to al l people i n thei r jurisdiction . Gende r equalit y an d respec t fo r al l human rights , 
economic an d socia l a s well a s civil an d political , ar e complementar y an d interactive . 

International huma n right s offe r a n importan t framewor k tha t citizen s ca n us e t o hol d 
their state s accountabl e fo r th e provisio n o f basic needs . A rights-base d approac h 
affirms th e legitimac y o f women's claims , allow s progress t o b e measure d agains t 
objective standard s an d uphold s th e state' s internationa l obligations . 

Universal Human Rights 
Human right s ar e 'fundamenta l principle s o f justice, whose underlyin g value s ar e foun d 
in element s o f many o f the world' s system s o f religion an d ethics ' (Connors , 1995) . 
Respect fo r huma n right s lie s a t th e hear t o f the Unite d Nation s Charte r an d i s one o f 
the accepte d goal s o f the internationa l community , a s well a s most nationa l 
governments. Numerous internationa l agreement s an d convention s (treaties ) sho w th e 
importance o f thi s concept . Som e dat e bac k t o th e beginnin g o f the 20t h century , fo r 
example th e measure s adopte d b y government s i n 190 2 wit h respec t t o marriage , 
divorce an d custod y o f minor children ; th e Leagu e o f Nations' wor k o n slaver y an d 
trafficking o f women; th e Internationa l Labou r Organisation' s commitmen t t o equalit y 
in th e workplace ; an d th e importan t pioneerin g wor k o f the Pa n America n Union . 
However, th e majorit y com e fro m negotiation s tha t hav e take n plac e unde r th e 
auspices o f the Unite d Nations , startin g wit h th e U N Charte r i n 1945 . 

In 1948 , the U N Genera l Assembl y adopte d th e Universa l Declaratio n o f Human Right s 
which 'eloquentl y describe s th e "inalienabl e an d inviolabl e right s o f al l member s o f 
the huma n family " .  . .  [and] mark s a  moral mileston e i n th e histor y o f the communit y 
of nations ' (Internationa l Women' s Tribun e Centre , 1998) . This Declaration , togethe r 
with it s two implementin g Covenant s -  th e Internationa l Covenan t o n Civi l an d 
Political Right s (ICCPR , 1966 ) an d th e Internationa l Covenan t o n Economic , Socia l 
and Cultura l Right s (ICESCR , 1966 ) -  an d th e Optiona l Protocol s t o th e ICCPR , 
constitute wha t i s known a s the Internationa l Bil l o f Rights . 
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These and other internationa l treatie s are legally binding on the states that hav e 
become party to them and provide standards of conduct for governments t o fulfil . 
States Parties are obliged to take measures to ensure their implementation a t th e 
national level . Each of the core human rights treaties has a treaty monitoring body, a 
Committee o f independent expert s that monitors it s implementation an d to which 
states must submit periodic reports on their compliance. In some cases, the Committe e 
can initiate inquirie s into reports of systematic violations. Working groups and specia l 
rapporteurs can also be appointed by the UN Commissio n on Human Rights to report 
on specific human rights violations. Four human rights conventions allow for 
individual complaints . 

Women's Rights as Human Rights 
Women's rights have only recently been explicitly articulated a s an integral part of 
international human rights law. Although the UN Charter , Internationa l Bil l of 
Rights and every major human rights treaty clearly states that there should be no 
discrimination o n the basis of sex, 'tradition, prejudice an d social and economi c 
interests have generally excluded women from prevailing definitions an d 
interpretations o f these basic human rights and relegated women to secondary and/o r 
"special interest" status in human rights matters' (Bunch , 1999) . The growth of the 
international women' s movement has been a  significant facto r i n the growing 
acceptance that 'women' s rights are human rights' . 

Up until the 1970s , the focus was on discrimination, development an d the politica l 
and economic rights of women. This led to the adoption of the Convention o n the 
Elimination o f All Forms of Discrimination agains t Women (th e CEDAW 
Convention) b y the UN Genera l Assembly on 1 8 December 1979 . The Conventio n 
contains provisions on the rights to political and social equality and the rights to 
equality in health, education , employment an d family lif e (se e below). After it s 
adoption, the women's movement began to concentrate o n women's issues in terms of 
human rights , focusing specifically o n violence against women. This had a  major 
success in 199 3 at the World Conference o n Human Rights , Vienna. The Conferenc e 
asserted that 'al l human rights are indivisible, and interdependen t an d inter-related' , 
and women's groups from al l over the world successfully demande d tha t the UN 
General Assembly adopt a Declaration on the Elimination o f Violence Agains t 
Women and that th e UN Huma n Rights Commission appoin t a  Special Rapporteur on 
Violence Against Women, It s Causes and Consequences . 

The Vienna Declaration an d Programme of Action, signed by 171 governments, 
emphasises the duty of states, regardless of their political, economic and cultura l 
systems, to promote and protect al l human rights and fundamental freedoms . Despit e 
this, and the fact tha t th e majority o f countries are parties to the convention s 
comprising the Internationa l Bil l of Rights, debate continues concerning whethe r 
human rights are universal and indivisible or represent 'Western ' values. Claims are 
made for cultural and traditional particularity i n preference t o the values of human 
rights. Central to this debate has been women's rights in the family (aroun d such issues 
as polygamy, divorce, free an d full consent to and in marriage, honour killings, dowry 
and child custody) a s well as regarding female genita l mutilation, property and 
inheritance rights , and employment rights . 'Cultural relativism i s usually asserted when 
someone i s trying to assert the rights of women. Women's rights activists argue that 
once states sign the United Nations Charter, they are obligated to respect human 
rights as set out in the Universal Declaration o f Human Rights and that they canno t 
suddenly claim cultural relativism in certain areas ' (Coomaraswamy, 2000) . 

In 199 5 the Commonwealth adopte d the Commonwealth Pla n of Action on Gender 
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and Development i n which governments reaffirmed tha t women's rights are human 
rights and urged member governments to adopt legislation and develop nationa l 
strategies to promote the advancement o f women. They also urged governments t o 
ratify an d implement othe r relevant human rights treaties and instruments includin g 
CEDAW, and to implement th e principles and standards contained i n the Declaratio n 
on the Elimination of Violence Against Women (1993) , the Convention o n the 
Rights of the Child (1990 ) and the Declaration an d Programme for Action o f the 
World Congress on the Commercial and Sexual Exploitation o f Children (1996) . 

International Guarantee s o f Non-discriminatio n o n the Basi s of Gender 
At it s most simple, the guarantee of women's human rights requires the prohibition of 
discrimination on the grounds of sex and the positive obligation to ensure equality 
between women and men. As noted above , the general obligation of non-
discrimination on the grounds of sex has been laid down in a number of internationa l 
instruments, including : 
• Th e United Nations Charter , Articles 1  (3), 55 and 56; 
• Th e Universal Declaration o f Human Rights , 1948 , articles 1  and 2; 
• Th e Internationa l Covenan t o n Civil and Politica l Rights (ICCPR) , 1966 , 

articles 2 , 3 and 26; 
• Th e Internationa l Covenan t o n Economic, Social and Cultural Rights (ICESCR) , 

1966, articles 2 and 3. 

The UN Charter , Article 55, states, for example: 

With a  view to  creating conditions of  stability and well-being  which are necessary for peaceful 
and friendly relations  among nations  based  on respect  for the  principle of equal rights and self-
determination of  peoples, the  United  Nations  shall  promote .  .  . 

(c) universal  respect  for, and  observance  of,  human  rights  and fundamental freedoms  for  all 
without distinction  as  to  race, sex,  language  or religion. 

The ICESCR , article 2  (2), states: 

The States  Parties  to the present Covenant  undertake  to  guarantee that  the  rights enunciated 
in the  present Covenant  will  be exercised without discrimination  of  any kind  as  to race, 
colour, sex,  language,  religion,  political or other opinion, national  or  social origin, property, 
birth or other status . 

The principle of non-discrimination requires the equal treatment of women and men with 
respect to the guarantee of rights in the various Conventions. Article 26 of the ICCP R 
goes further b y establishing a  free standin g right of equality before th e law: 'it prohibits 
discrimination in law or in fact i n any field regulated and protected by public authorities' 
(HRC General Comment no. 18) . The Human Rights Committee (th e monitoring body 
of the ICCPR) has drafted anothe r General Comment o n that Covenant , articl e 3 
(2000) tha t provides a comprehensive gender analysis of all its provisions and 
highlights aspects of particular concern to women. States Parties to the ICCPR and 
ICESCR should ensure compliance with their non-discrimination provisions . 

This consistency i n international instrument s provides a sound basis for the assertio n 
that the principle of non-discrimination o n the ground of sex constitutes customar y 
international la w and as such is binding on al l states. Even without thi s assertion, most 
states are UN member s and thus are bound by the provisions of the Charter . In 
addition many are parties to at least some of the other instrument s discussed in this 
section (se e Appendix I) . 
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Mainstreaming women's human rights throughout UN human rights bodies was 
emphasised by the Vienna World Conference o n Human Rights in 199 3 and ways of 
achieving this are being worked on by the Secretary-General an d the UN Hig h 
Commissioner for Human Rights. The Human Rights Committee and the Committe e 
on Economic, Social and Cultural Rights are increasingly asking for information abou t 
gender differences wit h respect to the rights in the Covenants and the steps states 
have taken to address them. States can anticipate and contribute to this process by 
co-ordinating thei r reports to the Human Rights Committee and the Committee o n 
Economic and Social Rights with those to the CEDAW Committee. These reports 
should be seen as part of an integrated process rather than as distinct. 

The Conventio n o n the Eliminatio n o f Al l Form s o f Discriminatio n Agains t Wome n 

The principle of the elimination o f discrimination between women and men and th e 
achievement o f women's equality i s the explicit objective o f the Convention on th e 
Elimination o f All Forms of Discrimination Against Women (CEDAW) . The 
Convention had 16 6 State Parties at the time of writing, including most members of 
the Commonwealth (se e Appendix I) . 

Substantive provisions 

CEDAW identifies area s where gender-based discrimination i s most marked, covering 
civil and political rights and economic and social rights. It includes provisions on the 
suppression of prostitution and trafficking i n women (articl e 6); participation of 
women in the public life of states (articles 7  and 8); equality in nationality laws 
(article 9); equality in access to, and in all other aspects of, educatio n (articl e 10) ; 
equality in employment (articl e 11) ; equality in access to health services (article 12) ; 
equality in other areas of economic and social life (articl e 13) ; equality before the law 
(article 15) ; and equal rights in the family, i n particular before, during and afte r 
marriage (articl e 16) . Of particular relevance to many Commonwealth state s is the 
attention given to the specific needs of rural women (articl e 14) . 

Importantly CEDAW, article 1 , defines discrimination agains t women as: 

. .  .  any distinction,  exclusion  or  restriction made on  the  basis of sex which has the effect or 
purpose of  impairing or nullifying the  recognition, enjoyment  or  exercise by women, 
irrespective of their  marital status,  on  a  basis of equality of  men and  women,  of  human rights 
and fundamental freedoms  in  the  political, economic,  social,  cultural,  civil  or any other  field. 

This definition ha s been accepted by the Human Rights Committee a s applicable to 
discrimination under the ICCPR. I t encompasses both direct and indirec t 
discrimination. In direct discrimination, th e purpose of the 'distinction , exclusion or 
restriction' i s relevant, for example legal prohibitions on women owning or inheriting 
property, being employed in certain sectors or having access to contraceptive services. 
Indirect discrimination occurs when 'distinction , exclusion or restriction' i s the effec t 
of the provision, for example height requirements for employment or non-provision of 
benefits fo r part time workers (the majority o f whom are women), or preferentia l 
treatment fo r demobilised soldiers (the majority o f whom are men). The definitio n 
does not, however, prohibit positive discrimination or temporary special measures. 
Affirmative o r preferential treatmen t i n order to correct conditions that have caused 
or perpetuated advers e treatment i n the past i s envisaged under article 4 as a 
temporary measure to accelerate the achievement o f equality of opportunity an d 
treatment. 

Unlike the ICCPR and ICESCR, CEDAW is not limited to discrimination i n the 
public sector. Article 2  (d) requires states to ensure that public authorities refrain fro m 
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discrimination an d 2  (e ) require s the m t o tak e appropriat e measure s t o eliminat e 
discrimination b y an y 'person, organisation o r enterprise' . Othe r provisions , notabl y 
articles 5  an d 16 , explicitly relat e t o discriminatio n i n privat e arenas , for exampl e th e 
family. Articl e 2  also set s ou t th e obligation s o n State s Parties , who mus t condem n 
discrimination agains t wome n i n al l it s forms. Thi s i s absolute, allowin g fo r n o 
exceptions o r justifications . State s agre e t o pursu e a  policy o f elimination o f 
discrimination 'b y al l appropriat e mean s an d withou t delay ' through : 
• constitutiona l an d legislativ e inclusio n ( 2 (a)) ; 
• legislativ e measures , includin g sanction s ( 2 (b)) ; 
• competen t tribunal s t o ensur e implementatio n ( 2 (c)) ; 
• appropriat e measure s t o abolis h existin g discriminator y laws , regulations , custom s 

and practice s ( 2 (f)) ; 
• repea l o f discriminatory pena l law s ( 2 (g) . 

In it s Genera l Commen t N o 3  (1990) , th e Committe e o n Economic , Socia l an d 
Cultural Right s considere d th e conten t o f states ' obligation s unde r th e ICESCR . Thei r 
comments ar e relevan t t o CEDA W becaus e economi c an d socia l right s ar e include d i n 
it an d simila r languag e i s used (fo r example , 'appropriate ' mean s an d measures) . Th e 
Committee dispelle d th e notio n tha t th e ICESC R create s n o immediat e obligation s 
and tha t it s rights ar e non-justiciable . I t emphasise d th e immediate , positiv e obligatio n 
to 'tak e steps ' tha t ar e 'deliberate' , 'targeted ' an d 'concrete ' fo r th e eliminatio n o f 
discrimination. I t als o found certai n right s t o b e inherentl y justiciable , includin g 
workplace right s an d right s o f acces s t o education . 

Reservations 

Reservations t o CEDA W ar e allowe d subjec t t o articl e 2 8 (2) , which states : ' A 
reservation incompatibl e wit h th e objec t an d purpos e o f th e presen t Conventio n shal l 
not b e permitted' . A s wel l a s being th e treat y wit h th e secon d highes t numbe r o f 
ratifications (afte r th e Conventio n o n th e Right s o f the Child) , CEDA W als o has a 
large numbe r o f substantive reservations , includin g fro m a  number o f Commonwealt h 
States Parties . Some o f these ar e broa d an d subjec t th e provision s o f the Conventio n 
to othe r criteria , includin g domesti c an d religiou s laws . Most frequently , the y concer n 
the famil y -  th e plac e wher e women' s right s ar e mos t ofte n i n nee d o f protection . 
The existenc e o f such reservation s i s an obstacl e t o gende r mainstreamin g i n nationa l 
legislation, especiall y wher e the y ar e framed i n term s o f refusal t o chang e existin g 
laws. 

Under th e Vienn a Conventio n o n th e La w o f Treaties , 1969 , states ma y mak e 
objections t o th e reservation s o f other state s tha t the y regar d a s incompatibl e wit h th e 
object an d purpos e o f the Convention . Fe w Commonwealth state s have use d thi s 
possibility, however , althoug h Canad a ha s don e s o with respec t t o th e Maldives , whic h 
has remove d th e mos t extrem e aspect s o f it s reservations entere d upo n ratificatio n o f 
CEDAW. Moreover , n o stat e has indicate d tha t i t i s not i n treat y relation s wit h a 
reserving state . Failur e t o objec t give s taci t acquiescenc e t o suc h reservations . 

The Committe e o n th e Eliminatio n o f Discrimination Agains t Wome n ha s calle d o n 
states t o narro w th e term s o f reservations, t o conside r whethe r the y ar e neede d an d t o 
withdraw the m wher e possible . The CEDA W Committe e ha s subjecte d state s t o clos e 
questioning o n thei r reservation s durin g th e presentatio n o f thei r reports . Som e state s 
have withdraw n o r modifie d reservation s (fo r example , UK , Canada , Malaysi a an d th e 
Maldives). The Huma n Right s Committe e i n it s Genera l Commen t No . 2 4 ha s 
asserted tha t i t wil l seve r reservation s tha t i t regard s a s incompatibl e wit h th e ICCPR , 
a vie w tha t ha s bee n strongl y challenge d b y some states , includin g th e UK , a s contrar y 
to th e exclusiv e powe r o f states t o objec t t o reservations . The CEDA W Committe e ha s 
not indicate d whethe r i t wil l tak e th e sam e line . 
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Monitoring and  enforcement 

All th e committee s o f expert s create d b y the U N Huma n Right s treatie s provid e fo r 
initial an d periodi c reportin g b y states . CEDAW articl e 1 7 establishes a  Committee o f 
independent expert s (th e CEDA W Committee ) t o whic h state s mus t repor t withi n a 
year o f becoming a  party t o th e Conventio n an d subsequentl y a t four-yearl y interval s 
or wheneve r th e Committe e request s a  report . State s shoul d mak e ever y effor t t o kee p 
to thi s reportin g schedule . Lat e o r outdate d report s reduc e th e usefulnes s o f the proces s 
to states , a s well a s to th e Committee . Increase d meetin g tim e fo r th e Committe e i s 
reducing a  backlog tha t ha d develope d an d allowin g mor e timel y consideratio n o f 
reports. The Genera l Assembl y ha s adopte d a n amendmen t t o articl e 2 0 of th e 
Convention formalisin g thi s a d hoc arrangement . State s shoul d ratif y thi s amendmen t 
to ensur e tha t th e greate r effectivenes s achieve d throug h mor e meetin g tim e i s 
maintained. Th e Committe e als o agree d a t it s 23r d sessio n (Jun e 2000 ) t o allo w 'o n a n 
exceptional an d a s a temporary measure , tha t State s Partie s with overdu e report s shoul d 
be invite d t o combin e thes e int o a  single document ' (Genera l Assembl y A/55/38) . 

State reportin g provide s a n assessmen t o f compliance wit h th e Convention . T o gai n 
maximum advantag e fro m th e process , state s shoul d follo w th e reportin g guideline s se t 
out i n th e Commonwealt h Secretariat/UNDAW/IWRA W publication , Assessing  the 
Status of  Women: A  Guide  to  Reporting Under  the  Convention on  the  Elimination of  All 
Forms of  Discrimination Against  Women  (2000) , an d respon d full y t o th e Committee' s 
questioning. Th e CEDA W Committe e recentl y introduce d ne w procedure s whereb y 
states ar e presented wit h question s i n advanc e o f thei r ora l presentation , base d o n 
their periodi c report . Thi s allow s state s t o giv e mor e complet e consideratio n t o point s 
of concern t o th e Committe e an d t o exchang e i n a  fuller dialogu e wit h Committe e 
members, includin g abou t way s of overcoming obstacle s t o effectiv e implementation . 
This i n tur n enhance s th e opportunit y t o benefi t fro m th e Committee' s expertis e an d 
experience gaine d fro m thei r dialogue s wit h othe r states . States ' report s an d th e 
Committee's Concludin g Comment s provid e a  public an d readil y availabl e resourc e o n 
the approache s o f other state s t o gende r equality . 

The CEDA W Committe e ha s develope d it s Concluding Comment s t o improv e thei r 
usefulness b y making the m mor e precis e an d specific . State s shoul d stud y an d respon d 
to thes e comments , an d us e the m a s a starting poin t fo r th e nex t report . The y ar e 
available o n th e we b sit e o f the U N Divisio n fo r th e Advancemen t o f Wome n 
(http://www.un.org/womenwatch/daw). Concludin g Comment s shoul d als o be give n 
media coverag e an d forwarde d t o nationa l NGOs . Th e reportin g syste m i s a valuabl e 
mechanism fo r linkag e betwee n th e stat e an d NGO s an d state s shoul d us e thi s 
opportunity t o consul t wit h civi l society , especiall y women' s NGOs , an d t o respon d t o 
their concerns . 'Shadow ' reports , which ar e bein g produce d b y NGOs i n som e 
countries t o provid e th e CEDA W Committe e wit h additiona l informatio n an d a n 
alternative viewpoint , shoul d b e use d i n suc h consultations . Consultation s shoul d 
continue afte r th e reportin g proces s t o infor m NGO s o f the dialogu e wit h th e 
Committee an d t o conside r i n partnership way s of implementin g th e recommendations . 

Gender mainstreamin g throughou t th e U N Huma n Right s syste m has encourage d th e 
other Huma n Right s Committee s increasingl y t o addres s gende r issues . States shoul d 
therefore includ e i n thei r report s gende r aspect s o f thei r obligation s unde r thes e 
treaties an d b e prepare d t o engag e i n dialogu e abou t them . 

CEDAW ha s recentl y bee n strengthene d b y a n Optiona l Protoco l (adopte d b y th e 
General Assembly , 6  October 1999 ; entered int o forc e 2 2 Decembe r 2000 ) tha t allow s 
individuals an d group s claimin g violation s o f th e Conventio n t o bring petition s befor e 
the CEDA W Committee . NGO s an d group s ca n represen t individual s wit h th e 
consent o f the individual s bu t th e Committe e ca n conclud e tha t consen t i s no t 
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necessary i f the autho r ca n justif y actin g withou t it . The Committe e ca n mak e 
recommendations t o th e governmen t concerne d bu t canno t mak e a  binding decision . 
The ne w Optiona l Protoco l als o gives the Committe e investigativ e power s i f i t 
receives reliabl e evidenc e o f grave o r systemati c violations . 

The CEDA W Committe e ha s adopte d a  number o f importan t genera l recommendation s 
on th e interpretatio n an d applicatio n o f the Convention . Thes e provid e guideline s t o 
states o n measure s t o b e take n t o compl y wit h th e Convention . Amon g th e mos t 
important are : 
• Genera l Recommendatio n 18 , 1991 : Disabled Wome n 
• Genera l Recommendatio n 19 , 1992 : Violence Agains t Wome n 
• Genera l Recommendatio n 21 , 1994 : Equality i n Marriag e an d Famil y Relation s 
• Genera l Recommendatio n 23 , 1997 : Political an d Publi c Lif e 
• Genera l Recommendatio n 24 , 1999 : Women an d Healt h 

Other international conventions 

Other internationa l treatie s contai n provision s tha t addres s matter s o f particula r 
concern t o women , althoug h thes e ar e no t alway s presented i n huma n right s terms . 
Where the y ar e no t alread y boun d b y suc h treaties , state s shoul d examin e thei r abilit y 
to becom e so . 

The Constitutio n o f the Internationa l Labou r Organisatio n (ILO) , 1919 , Article 4 1 
asserts th e 'specia l an d urgen t importance ' o f the principl e o f equal remuneratio n fo r 
work o f equa l valu e fo r me n an d women . IL O Conventions ar e particularly valuabl e a s 
there ar e procedures fo r thei r implementation . Relevan t IL O Conventions include : 
• No . 3  o n Maternit y Protection , 1919 ; No. 10 3 o n Maternit y Protection , 195 2 
• No . 10 0 on Equa l Remuneratio n fo r Me n an d Wome n Worker s fo r Wor k o f Equa l 

Value, 195 1 
• No . 1ll  o n Discriminatio n wit h Respec t t o Employmen t an d Occupation , 195 8 
• No . 15 6 on Equa l Opportunitie s an d Equa l Treatmen t fo r Me n an d Wome n 

Workers, Worker s wit h Famil y Responsibilities , 198 1 
• No . 17 5 o n Part-tim e Work , 199 4 
• No . 17 7 o n Hom e Work , 199 6 (supplemente d b y Recommendation No . 184 ) 
• No . 18 3 Maternit y Protectio n Convention , 200 0 (supplemente d b y 

Recommendation ) 

Other internationa l convention s o f importanc e fo r wome n include : 
• Conventio n o n th e Suppressio n o f the Traffic  i n Person s an d o f the Exploitatio n o f 

the Prostitutio n o f Others , 195 1 
• Conventio n Relatin g t o th e Statu s o f Refugees, 195 1 (an d 196 7 Protocol ) 
• Conventio n o n th e Politica l Right s o f Women, 195 4 
• Supplementar y Conventio n o n th e Abolitio n o f Slavery , th e Slav e Trad e an d 

Institutions an d Practice s Simila r t o Slavery , 195 7 
• Conventio n o n th e Nationalit y o f Married Women , 195 7 
• UNESC O Conventio n o n Discriminatio n i n Education , 196 0 
• Conventio n o n Consen t t o Marriage , Minimu m Ag e fo r Marriag e an d Registratio n 

of Marriage , 196 4 
• Internationa l Conventio n o n th e Eliminatio n o f All Form s o f Racia l 

Discrimination, 196 5 
• Conventio n Agains t Tortur e an d Othe r Cruel , Inhuma n o r Degradin g Treatmen t o r 

Punishment, 198 4 
• Internationa l Conventio n o n th e Right s o f the Child , 198 9 
• Internationa l Conventio n o n th e Protectio n o f the Right s o f Al l Migran t Worker s 

and Member s o f Their Families , G.A . Res . 45/158 (1990 ) (no t ye t i n force) . 
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The Internationa l Crimina l Cour t 

The Internationa l Crimina l Cour t (ICC ) wil l be a  global judicia l institutio n tha t wil l 
investigate an d brin g t o justice individuals , bu t no t state s o r corporations , wh o commi t 
the mos t seriou s crime s o f concern t o th e internationa l community . It s particula r 
importance fo r wome n lie s i n th e affirmatio n tha t rape , sexua l slavery , enforce d 
prostitution, force d pregnancy , enforce d sterilisatio n an d othe r form s o f sexua l 
violence constitut e wa r crime s and , i n define d circumstances , crime s agains t humanity . 
As o f January 2001 , the Rom e Statut e settin g u p th e IC C ha d bee n signe d b y 13 9 
countries an d ratifie d b y 27 , including Botswana , Canada , Ghana , Ne w Zealand , 
South Afric a an d Trinida d an d Tobago . Othe r countrie s ar e encourage d t o ratif y th e 
Statute; 6 0 ratification s o r accession s ar e necessar y fo r i t t o ente r int o force . 

Regional huma n right s treaties tha t prohibi t discriminatio n 

Regional huma n right s treatie s include : 
• th e Europea n Conventio n fo r th e Protectio n o f Human Right s an d Fundamenta l 

Freedoms, 195 0 (t o whic h th e Unite d Kingdo m becam e a  party i n 1953 , and whic h 
it incorporate d int o nationa l la w with th e Huma n Right s Ac t o f 1998 , Cypru s 
became a  party t o i n 196 2 an d Malt a i n 1967) ; 

• th e America n Conventio n o n Huma n Rights , 196 9 an d th e Inter-America n 
Convention o n th e Prevention , Punishmen t an d Eradicatio n o f Violence Agains t 
Women, 199 4 (t o whic h state s i n th e America s ar e party) ; 

• th e Africa n Charte r o n Huma n an d Peoples ' Rights , 198 1 (t o whic h Africa n state s 
are party) . 

All thes e treatie s prohibi t discriminatio n o n th e ground s o f sex. Protoco l No . 1 2 to th e 
European Convention , whic h wa s adopted o n 4  November 2000 , reaffirms th e 
principle o f non-discrimination i n a  free-standing prohibitio n o f discrimination. I t 
requires acceptanc e fro m state s t o com e int o force . Th e Africa n Charter , Articl e 1 8 (3) 
states that : 

The state  shall  ensure the  elimination of  every discrimination  against  women and  also ensure 
the protection of  the  rights of the  woman and  the  child as stipulated in international 
declarations and conventions. 

This provisio n appear s t o asser t tha t incorporatio n o f the Afric a Charte r int o nationa l 
law carrie s wit h i t incorporatio n o f the CEDA W Conventio n an d othe r relevan t 
human right s instruments . I n addition , Articl e 2 5 o f the Charte r impose s a  duty o n 
States Partie s t o promot e th e right s containe d i n th e Charte r throug h educatio n an d 
publication an d t o ensur e understandin g o f both th e right s an d obligations . 

There i s a considerable bod y o f case la w on th e interpretatio n an d applicatio n o f bot h 
the Europea n Conventio n an d th e Inter-America n Convention . 

Other internationa l instrument s 

In additio n t o th e treatie s mentione d above , othe r U N huma n right s instrument s ar e 
also relevan t i n determinin g wha t responsibilit y state s have i n ensurin g an d protectin g 
the right s o f women. Whil e the y d o no t hav e th e forc e o f law, these agreement s se t 
a mora l standar d an d provid e a  framework fo r internationa l an d nationa l actions , 
monitoring an d accountability . I n them , government s agree d t o tak e actio n o n a 
broad rang e o f socia l an d economi c issue s so tha t wome n ca n realis e thei r right s 
(Elson, 2000) . 
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The Vienna  Declaration and  Programme of  Action (1993) 

The Vienn a Declaratio n fo r th e firs t tim e recognise s violenc e agains t wome n a s a 
human right s abuse , an d state s that : 

The human  rights  of women and  of  the  girl-child are an inalienable,  integral  and indivisible 
part of  universal human  rights.  The  full  and  equal  participation of  women in  the  political, 
civil, economic,  social  and cultural  life,  at  the  national, regional  and international  levels,  and 
the eradication of  all  forms of  discrimination on  the  grounds of  sex, are  priority objectives of 
the international community. 

The Declaration on the Elimination of  All Forms of Violence  Against Women (1993) 

The Declaratio n define s violenc e agains t wome n as : 

. .  .  any act  of  gender-based violence that  results in,  or  is likely to result in,  physical,  sexual 
or psychological harm or  suffering to  women, including  threats  of such acts,  coercion  or 
arbitrary deprivation of  liberty,  whether  occurring  in public or  in private life. 

It assert s tha t state s shoul d 'exercis e du e diligenc e t o prevent , investigat e an d i n 
accordance wit h nationa l legislation , punis h act s o f violence agains t women , whethe r 
those act s ar e perpetrate d b y the stat e o r by private persons' . I n addition , state s 'shoul d 
not invok e an y custom , traditio n o r religious consideratio n t o avoi d thei r obligations ' 
with respec t t o violenc e agains t women . 

The Cairo Programme of  Action (1994) 

The Internationa l Conferenc e o n Populatio n an d Developmen t agree d o n a 
Programme o f Action which , i n Principl e 4 , declares tha t advancin g gende r equalit y 
and equit y an d th e empowermen t o f women, th e eliminatio n o f al l kinds o f violenc e 
against wome n an d ensurin g women' s abilit y t o contro l thei r ow n fertilit y ar e 
cornerstones o f population an d development-relate d programmes . I t als o assert s tha t 
states shoul d ac t t o empowe r wome n an d t o eliminat e inequalitie s betwee n wome n 
and men . 

The Beijing Declaration and  Platform for  Action (1995) 

The Platfor m fo r Actio n (PFA) , th e majo r polic y documen t produce d b y th e Fourt h 
UN Worl d Conferenc e o n Women , reaffirm s tha t al l human right s -  civil , cultural , 
political an d social , includin g th e righ t t o developmen t -  ar e universal , indivisible , 
interdependent an d interrelated , an d tha t th e huma n right s o f women an d th e girl -
child ar e a n inalienable , integra l an d indivisibl e par t o f human rights . The PF A set s 
out strategi c objectives , an d action s t o b e take n b y state s t o achiev e thos e objectives , 
in eac h o f twelve area s o f critica l concern : poverty , education , health , violence , arme d 
conflict, economy , powe r an d decision-making , institutiona l mechanisms , huma n 
rights, media , environmen t an d th e gir l child . I t therefor e provide s a n actio n pla n 
for states . 

The Beijing+5 Outcome  Document (2000) 

Five year s afte r Beijing , government s me t i n New Yor k a t a  Special Sessio n o f th e 
General Assembl y entitle d 'Wome n 2000 : Gender Equality , Developmen t an d Peac e 
for th e Twenty-firs t Century ' (popularl y know n a s Beijing+5) . Th e A d Ho c 
Committee o f the Whol e produce d a  Politica l Declaratio n an d Outcom e Document , 
Further Actions  and  Initiatives  to  Implement the  Beijing Declaration and  the  Platform for 
Action. Thi s recognise s that : 
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the full realisation of all human rights and fundamental freedoms is essential for the 
empowerment of women. While the significance of national and regional particularities and 
various historical,  cultural  and religious backgrounds must be borne in mind, it  is the duty of 
states, regardless  of their political, economic  and cultural systems, to promote and protect all 
human rights and fundamental freedoms. (para . 3) 

The Persistence of Discrimination 
It is increasingly recognised that , despite the vision of universal human rights and the 
mechanisms noted above which exist to concretise thi s vision, gender discriminatio n 
has persisted world-wide. Some examples of the obstacles faced by women include: 
• Violenc e or the threa t of violence, which restricts the range of choices open to 

them i n almost every sphere of life. The type of violence varies depending on 
cultural context an d includes dowry deaths, 'honour' killings, rape and other sexual 
assault, domestic violence, sexual harassment and genital mutilation . 

• Thei r invisibilit y i n formal politica l institutions . For example, world-wide, women 
hold only 1 0 percent of parliamentary seats. 

• Thei r unequal status as enshrined explicitl y or implicitly in the lega l system and the 
injustice the y continue t o face because of their gender. Legal and regulatory 
provisions that discriminate agains t women perpetuate gender inequalities and 
restrict women's ability to participate fully i n social and economic development . 

• Th e continuation o f harmful traditiona l practices, rooted i n cultural assumption s 
and/or religious practices. 

• Th e growth of religious and cultural extremism and fundamentalism whic h narrowly 
define women' s choices and restrict thei r movement . 

• Th e multiple roles women have to perform i n productive and reproductive labour , 
paid and unpaid, tha t ar e not reflected i n official measure s of economic activity . 

• Th e increasin g burden of unpaid care work, caused by cuts in public expenditure i n 
pursuance of structural adjustment programmes , which falls on women who have 
primary responsibility for family healthcare and provision of services. 

• Th e effect s o f globalisation, includin g the migration of women for employment bu t 
creating vulnerability t o violence and exploitation . 

• Th e effect s o f armed conflict, includin g increased incident s of violence agains t 
women, further economi c hardship and demands of caring for those injured an d 
traumatised by war. 

These obstacles to women's equality ensure that women remain excluded from th e 
vision of universal human rights . Expanding the understanding of state responsibilit y 
and accountability i s therefore a n important componen t i n implementing, enforcin g 
and asserting human rights instruments from a  women's rights perspective 
(Clarke, 1996) . 

Limitations of the Prohibition of Discrimination 
The principle of non-discrimination require s the equal treatment o f women and men 
with respect to the guarantee of rights in the various Conventions. This developmen t 
at the international leve l has been mirrored a t the national level as many constitutions 
now prohibit discrimination o n the basis of sex. However, prohibiting discrimination is 
not of itself enough to ensure that women have the same opportunities for advancemen t 
and full enjoyment o f their rights as men. Full equality of access to opportunity, supported 
by social policies and programmes, is also required. Such substantive equality requires 
that al l groups are able to enjoy equa l human dignity and to participate fully i n society. 
It accordingly allows for different treatmen t where needed to achieve that goal. CEDAW 
specifically note s that 'temporary specia l measures aimed at accelerating de facto 
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equality between men and women shall not be considered discrimination ' (articl e 4). 
The traditiona l human rights framework is , however, limited i n its ability to achieve 
such equality of opportunity. Human rights discourse has tended to concentrate on the 
relationship between the state and the individua l as it is played out in the public 
arena. While the standard of equality is important, i t most benefits wome n where thei r 
circumstances are comparable to those of men, for example in paid work, in public life 
or in facing crimina l charges. In such situations women's legal right to equal 
treatment, a t least in theory, provides them with the same guarantees as men. 
However, the sexual division of labour restricts the employment opportunitie s fo r 
many women to occupations deemed 'suitable ' for women, typically in the 'caring ' 
professions, socia l services, working with children and the elderly , cleaning and 
domestic service. Some forms of employment exploi t women's sexual desirability and 
may suggest availability, for example jobs in the touris t industry , itself often see n as 
vital to the state's economic development an d therefore involvin g governmen t 
complicity. Other forms of employment focus on women's assumed passivity and 
manual dexterity (smal l fingers/delicate tasks) , for example factory working , especially 
in clothing and light assembly work. What al l such forms of employment typicall y 
have in common i s low pay, lack of unionisation an d the lack of similar male 
occupations tha t can be used as a comparison to determine equality of treatment. I t is 
often assume d that men are the primary source of paid income (withou t reference t o 
statistics on female-headed households ) an d there i s no basis on which to compare 
conditions of leave from paid employment for child birth and infant care . 

The impact  of globalisation has been mixed. Corporate investmen t an d increase d 
transborder mobility have allowed many women to enter the paid workforce wh o 
previously had been unable to do so. A leve l of economic independence furthers th e 
empowerment o f women. However, the Special Rapporteur on Human Rights of 
Migrants, the Specia l Rapporteur on Violence Against Women and the UN 
Secretary-General have reported on the linkages between exploitation, migran t 
women and violence. 

While there has been an emphasis on standards of equality and on the public arena, 
there has been an unwillingness to assume responsibility for the elimination of 
violations tha t occur in the private arena, where many abuses against women take 
place. For example, the majority o f women who experience 'severe physical or mental 
pain or suffering' d o so at the hands of male members of their own families, althoug h 
such an act committed by a public official woul d fall under the definition o f torture. 
This victimisation i s frequently facilitate d b y the maintenance o f a social, cultural or 
legal framework b y the state that tolerates , condones or, in some cases, encourages 
such activity (Connors , 1995) . State failure t o expose and attempt t o redress such 
abuses make them a matter of public, rather than private, import. States have to accept 
that gender equality goes beyond ensuring women the same rights as men with respect 
to the processes of law. It requires positive action to guarantee the means for th e 
enjoyment o f rights and for ensuring participation i n society on equal terms with men. 

A specialis t group of the Council of Europe decided that : 

Gender equality  means  an  equal  visibility,  empowerment  and  participation of  both  sexes in all 
spheres of public and private life.  Gender  equality  is  the opposite of gender inequality, not  of 
gender difference, and  aims  to  promote the  full participation  of  women and  men  in  society. 

As well  as recognising women's rights  as human rights,  other  important elements  of  gender 
equality are: the development and  improvement of  representative and participatory democracy; 
women s economic independence; education; and women's and  mens common  acknowledgement 
of the  need to  remove imbalances  in  society and their  shared responsibility in doing so. 

Council of  Europe, 1998 
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A goo d illustration of what such a positive response to human rights guarantees might 
require i s the decision of the European Court of Human Rights in Airey v. Ireland. 
Irish law allowed a wife to seek judicial separation from a  violent spouse but she could 
not afford lega l assistance. The Court held that respect for family lif e requires the state 
to provide legal aid for an impoverished wife to make good this right. Formal equality 
in the law with respect to separation was not sufficien t fo r it s practical achievement . 
Another exampl e i s X and Y v. the  Netherlands,  wher e the state had failed t o provide 
any legal remedy for a  16-year-old mentally retarded child who had been sexually 
abused by a private individual . The state' s failure t o provide for this situation within it s 
criminal law constituted a  violation of the Convention. These cases go beyond 
equality and show the state's responsibility t o ensure respect for family lif e for al l 
people in its jurisdiction. They also demonstrate how gender mainstreaming has 
benefits fo r al l citizens in that analysi s showing the obstacles to actual enjoyment o f 
formal human rights is applicable to both women and men. 
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