
Appendix 1 

Pan-Commonwealth Expert Croup Meeting on Gender 
and Human Rights 

Introduction 

T h i s A p p e n d i x contains a 'mini-report ' of a pan-Commonweal th Expert G r o u p M e e t i n g 
o n Gender and H u m a n Rights, he ld at Marlborough House (Commonweal th Secretariat 
Headquarters i n L o n d o n ) , 17-19 February 2004. 

T h e commissioned and background papers contained i n the m a i n body of this publica
t i o n were the basis of discussion during the two-and-a-half day meeting. A l t h o u g h the 
Expert G r o u p is not a decision-making body of the C o m m o n w e a l t h Secretariat, its mem
bers were asked to comment i n a personal and professional capacities o n the seven cri t ical 
issues before them. T h e issues had been identified by C o m m o n w e a l t h Heads of N a t i o n a l 
Women's Machineries at their meeting held i n the wings of the U n i t e d Nat ions C o m 
mission o n the Status of W o m e n i n M a r c h 2003, as part of their brainstorming o n the new 
C o m m o n w e a l t h P lan of A c t i o n for Gender Equality 2005-2015. 

T h e format of the Expert G r o u p meeting is reflected i n the A g e n d a below, and a list of 
Experts who participated is also given. Discussants were asked to comment o n the papers 
presented, and a general discussion followed - either i n plenary or i n small groups. There 
were seven cr i t ical areas to address and l imited time allocated to each area, so discussion 
was focused o n generating agreement o n some of the cri t ical issues relevant for 
C o m m o n w e a l t h action, w i t h recommendations for the human rights section of the new 
P l a n of A c t i o n for Gender Equality. A l l the key issues addressed were f inally included i n 
the P lan of A c t i o n , and this was adopted during the 7th Women's Affairs Ministers 
Meet ing held i n F i j i i n M a y - J u n e 2004. T h e f inal text of the H u m a n Rights section of the 
P lan of A c t i o n for Gender Equality 2005-2015 can be found i n A p p e n d i x II of this book. 

W e have included below the Discussants' comments, and have tried to capture the key 
recommendations made by Experts during the meeting. W h i l e the C o m m o n w e a l t h P l a n 
of A c t i o n has not 'adopted' a l l of these recommendations, we include them as they may 
be useful for policy-makers and practitioners to draw u p o n i n the course of their work. 
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Meeting Agenda 

Day 7;Tuesday 17 February 

08.30-09.30 Coffee and registration of participants 

09.30-10.30 Welcome and opening remarks 
N a n c y Spence, Director, Commonwealth Secretariat Social Transformation 

Programmes Division (STPD) 
Introductions of a l l participants 

10.30-11.00 Overview o n gender and human rights i n the C o m m o n w e a l t h 
T h e P lan of A c t i o n o n Gender and Development to be agreed at the 
7th Women's Minis ter ia l Meet ing i n June. 
' W h a t have we achieved, where do we need to go?' 
R a w w i d a B a k s h , Deputy Director, Head of Gender, STPD 

Expert G r o u p Meet ing : process, objectives and intended outcomes 
C i n d y B e r m a n , Gender and Human Rights Programme, STPD 

11.00-11.15 Coffee break 

Session 1: CEDAW: Achievements and Challenges 

11.15- 13.00 C E D A W : implementation of policies and legislation - progress, 
achievements, constraints and key priorities 
Presentation: S h a n t h i D a i r i a m , International Women s Rights Action Watch 
- A s i a Pacific 
Discussant: Be t ty M o u l d - I d d r i s u , Director, Legal and Constitutional Affairs 
Division, C O M S E C 

Plenary discussion 

13.00-14.15 Lunch in the Blenheim Saloon 

Session 2: Gender-based Violence 

14.15 -15.15 Gender-based violence: overview of C o m m o n w e a l t h activities over the 
past decade; integrated approaches to gender-based violence; and 
recommendations for future action 
Presentation: E l s ie O n u b o g u , Gender and Conflict Specialist, C O M S E C , 
on T i n a Johnson's paper 
Discussants: Justice A t h a l i a h M o l o k o m m e , High Court of Botswana; 
Professor C h r i s t i n e C h i n k i n , London School of Economics (LSE), UK 

15.15-16.00 W o r k i n g groups 
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16.00-16.15 Tea/coffee break 

16.15-1730 Plenary report>back from W o r k i n g G r o u p Session 2 

18.00-20.00 Reception: Blenheim Saloon 
Participants and some C o m m o n w e a l t h Secretariat colleagues 

Day 2: Wednesday 18 February 

Session 3: Culture, the Law and Gender 

09.00-10.30 Presentations: 
1 Overview of key issues i n culture, the law and gender 

Catherine Muyeka Mumma, Senior Counsel and Human Rights 
Commissioner, Kenya 

2 Conceptual/theoretical framework 
Lisa Fishbayn, legal consultant, academic, Harvard University 

Discussants: Maia va Visekota Peteru, legal and human rights expert. 
Pacific region; Tracy Robinson, gender specialist, Caribbean region 

10.30-11.30 W o r k i n g groups plenary report-backs 

Coffee break included 

Session 4: Trafficking and Migration 

11.30- 13.00 Seeking rights: situating the trafficking i n women - a human rights 
approach 
Presentation: Meena Shivdas, gender specialist and consultant, Asia region 
Discussants: L in Lean Lim, Director, Gender Promotion Programme, 
International Labour Organization 

Jarvis Matiya, Chief Programme Officer, Human Rights Unit, C O M S E C 

Plenary discussion 

13.00 -14.15 Lunch in the Blenheim Saloon 

Session 5: Indigenous Peoples' Rights 

14.15-15.15 Indigenous peoples* rights i n the C o m m o n w e a l t h - w i t h a focus o n indige
nous women. 
Presentation: D r Helena Whall, Commonwealth Policy Studies Unit 
(CPSU), UK 

Discussant: Maryam Bibi, specialist and activist on Asian indigenous women 

15.15-15.30 Tea/coffee break 
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Session 6: Land and Property Rights 

1530-16 .30 Key gender issues i n land and property rights 
Presentation: Lucia Kiwala, U N - H A B I T A T 
Discussant: Katalaina Sapolu, Legal and Constitutional Affairs Division, 
C O M S E C 

1 6 3 0 - 1 7 3 0 W o r k i n g groups to discuss Session 5 and 6 

1730-18 .00 Plenary report-back from working groups 

Day 3:Thursday 19 February 

Session 7: Gender and Human Rights in the Life Cycle 

09 .00 -1030 Gender issues i n the life cycle 
Presentation: L in Lean Lim, Director, Gender Promotion Programme, 
International Labour Organization 
Discussant: Fiona Clarke, Help Age International 

Plenary discussion 

1030-10.45 Coffee break 

Session 8: Brainstorming and Recommendations 

Identifying 'Niche' Areas for the New Commonwealth Plan of Action 

10.45-11.45 W o r k i n g groups: Discussion to put forward recommendations o n focus 
areas i n gender and human rights for the C o m m o n w e a l t h P lan of A c t i o n 
o n Gender and Development 2005-2015. 

11.45-12.45 Plenary report backs from working groups Session 8 and general 
discussion 

12.45-13.00 Clos ing remarks, thanks and farewell to participants 

13.00-14.00 Final lunch in the Blenheim Saloon 
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Notes from the Discussion and Recommendations 

Session 1: CEDAW: Achievements and Challenges 

Notes from the discussion 
C E D A W provides for substantive equality. A l t h o u g h it has been signed by 49 C o m m o n 
wealth countries, there is st i l l no single country that lives up to the standards set out i n 
the C o n v e n t i o n and where implementat ion is promoted. There is a lack of pol i t ica l w i l l : 
i n some countries this is for cultural reasons; i n others it because of l imited resources or 
lack of poli t ical mobilisation. 

A l t h o u g h a l l constitutions guarantee equality, they are subject to interpretation and 
the 'equality' provisions are used i n a 'protectionist' way. W o m e n have a right to equality, 
and governments have an obligation to promote legislation and policies that are more 
than gender neutral and to remove discriminatory provisions. 

T h e conflict of legal systems w i t h i n countries has impeded implementation of C E D A W . 
Implementation has also been hampered by delays. T h i s is so despite the fact that C E D A W 
provides for the adoption of a policy for the e l iminat ion of discr imination without delay. 

There are debates about the relevance of C E D A W to the daily lives of women, and 
questions are sometimes raised about whether a l l the articles i n C E D A W are relevant to 
al l women. 

Access to justice is important and i n this regard the O p t i o n a l Protocol to C E D A W is 
an important step. However, not enough act ion has been taken to comply w i t h the pro
viso of having exhausted domestic remedies and hence use the Protocol . 

T h e problem of multiple discr iminat ion against women was also raised. W o m e n are dis
criminated against because they are poor or of a different ethnic group, as wel l as because 
they are women. 

Recommendations 

Commonwealth Secretariat 
1 Promote ratification of C E D A W by those countries that have not become States par

ties (with the Commonweal th Parliamentary Associat ion ( C P A ) ) ; 

2 Target countries wi th a view to el iminat ing reservations (could be shared w i t h N G O s ) ; 

3 Develop and share model legislation to incorporate C E D A W principles; 

4 Use the process of constitutional/legislative reform as a mechanism to integrate 
C E D A W principles: 

a. include def ini t ion of discr imination, w i t h explanatory recommendation for inter
pretation of discrimination to avoid misuse; 

b. develop model legislation for the incorporation of C E D A W (Legal and 
Const i tut ional Affairs D i v i s i o n ( L C A D ) ) ; 
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5 Assist States by providing tools/guidelines o n reporting o n C E D A W ; 

6 Assist States i n l i n k i n g C E D A W reporting to reporting o n other human rights instru
ments and treaties (such as ILO/migrant workers, etc.), as wel l as o n achievement of 
the M i l l e n n i u m Development Goals; 

7 Provide assistance to c i v i l society organisations i n preparing shadow reports o n inter
nat ional human rights instruments, inc luding C E D A W / M D G s / I L O , etc. ( w i t h the 
C o m m o n w e a l t h Foundation); 

8 Assist w i t h the development of a toolkit for legal advocates to speed up the process for 
exhausting domestic remedies under C E D A W ' s O p t i o n a l Protocol (with C o m m o n 
wealth Lawyers Association (CLA)/Commonweal th Magistrates and Judges Associat ion 
( C M J A ) ) ; 

9 Provide N G O s wi th information that w i l l enable reporting back - see (6) above; 

10 Provide a toolkit for States o n different aspects of implementation of C E D A W principles. 

Governments 
11 C o m m i t to human rights by ratifying and implementing U N human rights treaties, 

especially C E D A W , where this has not already been done; 

12 Consider removing any reservations to C E D A W ; 

13 See (5). 

14 Use the general recommendations of C E D A W to assist i n implementation. 

15 Promote C E D A W i n al l democratic institutions, especially amongst : 

a. parliamentarians 
b. public service 
c. justice system 
d. private sector 
e. legal advocates 

16 Mobi l i se those at grassroots levels by informing them of their rights and how to take 
forward cases concerning discrimination (with N G O s ) ; 

17 Take special measures for affirmative action where required. 

Non-governmental organisations 
18 Undertake gender analysis of poli t ical processes, i n particular those based o n the 

Westminster process ( C P A ) ; 
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19 Women's N G O s to co-operate i n a more cohesive way and w i t h other h u m a n rights 
N G O s i n reporting o n international instruments - see (6); 

20 Mobi l i se those at grassroots levels by informing them of their rights and how to take 
forward cases concerning discr iminat ion (wi th governments); 

21 Use reporting mechanisms more fully and also take into account regional instruments 
and the development of regional courts (wi th governments); 

22 L o o k at new strategies and use the c o m m o n law jurisprudence from other countries i n 
advocacy work ( C C A / C M J A ) . 

Session 2: Gender-based Violence 

Discussant comments 

by C h r i s t i n e C h i n k i n 

Gender-based violence is a cross-cutting theme that is relevant i n different ways to a l l the 
other topics o n the agenda of the meeting. 

I have five brief points to make that arise f rom the excellent background paper. It is also 
important that the presenter has emphasised violence against women i n armed confl ict 
because of the cont inuum of violence that women experience i n this situation, inc luding 
post-conflict when domestic violence typically increases. 

1 T h e def ini t ion of gender-based violence includes both violence that occurs exclusively 
to women and violence that affects women disproportionately. T h e latter includes dis
proportionate harm as wel l as the numbers of women affected by the particular form of 
violence. W e should therefore bear i n m i n d the gender-specific ways women are harmed 
by violence, including infect ion w i t h H I V / A I D S and increased vulnerabil i ty to poverty 
(for example, through being unable to leave the home and work or becoming destitute 
o n leaving an abusive relationship, and through prejudicial attitudes towards women 
being seen as the 'trouble maker' and thus being unable to return to their o w n families). 

2 A number of the gender-based forms of violence listed i n the paper relate to women's 
lack of access to property. Implic i t also is the way women are perceived as property and 
are treated as commodities (trafficking) or as the possession of another person to be 
treated as that person wishes (for example, non-consensual sex i n marriage). T h e l ink
age should also be made between violence, w o m e n as property and unequal access for 
women to economic and social rights, as enjoyment of economic and social rights m i l 
itates against the treatment of women as property. 

3 W e should look not only at mult iple discriminations but also at intersectional discrim
inat ion, that is, at the ways different forms of discr imination intersect and reinforce 
each other. Intersectionality covers the ways i n w h i c h violence occurs and its forms (for 
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example, the targeting of minority or indigenous women for forced sterilisation) and the 
consequences of that violence (for example, an illegal immigrant woman who is subject 
to domestic violence is less l ikely to access the police or other agencies, including med
ical assistance, because of her vulnerability to deportation; a poorer woman i n any soci
ety w i l l be less l ikely to pursue legal remedies than one who has greater access to 
resources). T h e Committee o n Rac ia l Discr iminat ion ( C E R D ) produced an excellent 
report o n the intersections between racial and gender discrimination before adopting its 
Genera l C o m m e n t N o . 25, and the same approach can be taken wi th respect to al l other 
forms of discrimination such as ethnicity, age, disability, sexuality and class. 

4 There have been a number of more recent developments w i t h respect to international 
norms prohibit ing violence against women and establishing redress for it. These include: 

• T h e work of the International C r i m i n a l Tribunals for the Former Yugoslavia and 
Rwanda ( ICTY/R) w i t h respect to definitions of sex-based crimes, c r iminal proce
dures and protective measures; 

• T h e inclusion of sex-based crimes of violence w i t h i n the Statute of the International 
C r i m i n a l Court ( I C C ) and the potential work of the Court ; 

• T h e jurisprudence of the European Court of H u m a n Rights, i n particular the deci
s ion i n M C v. Bulgaria (Case N o . 39272/98), 4 December 2003; 

• T h e Protocol to the A f r i c a n Charter o n H u m a n and Peoples' Rights o n the Rights 
of W o m e n i n A f r i c a , adopted July 2003, w h i c h mainstreams provisions o n violence 
against women throughout. 

5 In the current geo-political cl imate h u m a n rights are under challenge, for example, i n 
the context of the war against terror. W e have seen issues of violence against women 
manipulated by powerful Western governments for reasons not connected w i t h guaran
tees of women's rights, for example i n justifying the use of military force against the 
Tal iban. T h e lack of genuine concern for reducing violence against women is shown by 
alliances w i t h the N o r t h e r n A l l i a n c e i n Afghanistan and w i t h other repressive 
groups/governments. T h e C o m m o n w e a l t h Secretariat should make a commitment to 
upholding the priority of reducing violence against women and of non- impunity of per
petrators (zero tolerance) as wel l as to the non-negotiability of crimes of violence 
against women i n post-conflict peace processes and settlements. 

Notes from the discussion 

There is a need for a comprehensive def ini t ion of gender-based violence. T h i s should refer 
to the fact that women are most affected, although m e n and boys are also vict ims. In 
addit ion, gender-based violence is most rampant i n conflict and post-conflict situations. 
U N responses to violence relating to conflict situations are found i n the I C T Y , I C T R , I C C 
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and Special Cour t for Sierra Leone. 
Current policies around gender-based violence are inconsistent. C E D A W d i d not make 

specific reference to violence, although the C E D A W Committee's recommendation has 
incorporated this as a form of discr iminat ion. 

T h e Commonweal th P lan of A c t i o n promotes work w i t h regional organisations, e.g. 
the Southern A f r i c a n Development C o m m u n i t y ( S A D C ) , the development of nat ional 
plans of action, and the development of a trainer's manual and training of leaders. 

Possible national policy measures include: 

1 Gender-sensitive laws; 

2 Access to courts and justice; 

3 H a n d l i n g of domestic violence cases by law enforcement officers (police, magistrates); 

4 Focus o n negative cultural practices; 

5 Pol ice responses; 

6 Men's initiatives; 

7 M o n i t o r i n g and evaluation efforts. 

Some of the challenges faced i n addressing gender-based violence include nat ional frame
works, legal frameworks, traditional practices and religious beliefs. 

Other players - such as U N agencies, regional inter-state institutions (Asia-Paci f ic , 
A f r i c a , Caribbean, Europe, A m e r i c a ) and N G O s - are already undertaking work i n a 
number of important areas, inc luding research, advocacy, policy development, education, 
protection, legal reform, service delivery, health, monitor ing and evaluation and data 
col lect ion. 

Gaps that remain, however, include lack of co-ordination leading to no coherent picture 
of what is happening and the need for this to be evaluated. There is a need for localisation 
of policies, for effective national and regional interventions, for an assessment of good and 
bad practices and for the trickle up and trickle do w n of good practices and policies. 

Recommendations 

Commonwealth Secretariat 
1 C o n t i n u e to encourage an understanding of and commitment to the Integrated 

A p p r o a c h to E l iminat ing Gender-based Violence by facil itating regional networking 
among various stakeholders ( inc luding the directors of committees set up to implement 
countries' national plans o n violence against women and senior staff of nat ional 
women's machineries), e.g. through managed e-mail lists; 

2 Commiss ion research o n road mapping (who is doing what o n this issue); 
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3 Document and share model laws, national plans of action, effective policies and good 
practices, e.g. through supporting regional good practice fairs or cl inics o n advocacy, 

services and legal frameworks; 

4 Prepare a study o n legal arguments and precedent and compilat ion as an advocacy tool ; 

5 Support training for personnel at a l l levels of the justice system, including judges and 
police officers, and periodic regional meetings for the exchange of experiences; 

6 Encourage the incorporation by States of zero tolerance for gender-based violence, 
inc luding no trade-off during post-conflict negotiations; 

7 Develop educational materials, adaptable to nat ional circumstances, to promote n o n 
violent confl ict resolution, respect for others and positive relationships. Governments 
could be encouraged to make these part of the official school curriculum and of teacher 

training programmes; 

8 W o r k w i t h governments and N G O s i n sending and receiving countries to develop 
strategies to prevent, suppress and punish trafficking i n women and girls. Th is would 
include ensuring that nat ional legislation addressing the issue protects the human 
rights of those trafficked. 

Governments 
9 Implement the C o m m o n w e a l t h Secretariat's Integrated A p p r o a c h to E l iminat ing 

Gender-based Violence , endorsed by Ministers Responsible for Women's and Gender 
Affairs , and incorporate a policy of zero tolerance - see (6); 

10 If there is no national act ion plan o n violence against women, develop such a p lan as 
soon as possible and set up a nat ional commission or committee that includes senior 
officials who can influence policy and budget al location; 

11 Ratify and implement the relevant human rights treaties where this has not already 
been done, consider removing any reservations to C E D A W and implement regional 

agreements; 

12 Review and revise legislation to incorporate international standards and ensure gender 
sensitivity, identifying and amending discriminatory or oppressive laws, and enforce 
nat ional laws against gender-based violence; 

13 A l l o c a t e adequate f inancial support to address the issue, including the provision of 
women-friendly services such as shelters and other support for girls and women sub
jected to violence, i n urban and rural areas, as wel l as medical , psychological and other 
counselling services and free or low-cost legal aid; 

14 Ensure women's access to and safety at work through the development of appropriate 
policies and codes of conduct to address sexual harassment i n the workplace, and 
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create an enabling environment for women's employment - inc luding maternity and 
paternity leave, c h i l d care and transport - through affirmation act ion; 

15 Recognise and support the work of N G O s and strengthen their capacity to provide 
services to women; 

16 Ensure that gender-sensitive approaches and the promotion of non-vio lent confl ict 
resolution - see (5) - are incorporated into school curricula and textbooks and are part 
of non-formal, cont inuing, adult and community education programmes; 

17 Support public education campaigns and advocacy to eliminate tradit ional and cul 
tural practices that constitute gender-based violence; 

18 Create and fund training programmes to sensitise judicial , legal, medical , social, 
educational and police and immigrant personnel to the issue, and ensure that there is 
a gender balance i n the composit ion of the bench, at a l l levels, and i n a l l other court 
personnel. 

Session 3: Culture, the Law and Gender 

Discussant comments 

by Tracy R o b i n s o n 

T h e language of universalism and cultural relativism cannot capture the complexity of the 
issues or help us meaningfully imagine solutions. T h e C o m m o n w e a l t h Secretariat can con
tribute to changing that discourse to more productive terms. Whatever language we use 
must apply to the entire C o m m o n w e a l t h and not just developing countries and black and 
brown peoples. 'Cul ture ' must be visible i n al l communities. 

De jure and de facto 
W e have often talked about the dissonance between gains i n legislation and the de facto 
position of women. But we should never lose sight of how legislation provides and has pro
vided us w i t h opportunities for cultural change. 

In the Caribbean, for example, the Caribbean C o m m u n i t y ( C A R I C O M ) designed 
model legislation dealing w i t h domestic violence. Caribbean countries considered the 
model legislation, drafted and debated their o w n legislation and brokered slightly different 
arrangements for addressing domestic violence i n each country. In Tr inidad and Tobago, 
for instance, the legislation allows the perpetrator to give an 'undertaking' to not commit 
any further acts of violence as a way of avoiding the more onerous protection order. T h i s 
does not exist elsewhere i n the region. T h e process of law reform i n the Caribbean has 
therefore produced domestic violence laws that represent negotiations about culture and 
growing consensus o n the need for cultural change. 

Addi t ional ly , we must create ways of assessing our progress and recognise slow, incre
mental gains that form part of a larger strategy w i t h many elements. For example, the 
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Trinidad and Tobago Domestic Violence A c t was first enacted i n 1991 and substantial 
revisions were made i n 1999. A l t h o u g h the Government has expressed scepticism about 
lower rates of domestic violence, it is clear that they are significantly lower. 

T h e C o m m o n w e a l t h Secretariat can play a role i n providing examples of best practice 
showing the range of strategies and, importantly, helping to create mechanisms for meas
uring or evaluating success. Research to make an assessment of what has been accom
plished can offer a more realistic impression of this debate about culture and rights. 

Women's agency 
There is often a fascination w i t h seeing women most where we hear them least. T h e debate 
about culture and women's rights w i l l be strengthened if women's agency from 
inside/within a culture or community is recognised. 

A l l systems that provide openings for the expression of 'cultural dissent' must be 
encouraged, so access to justice is key. M o r e practically, the Commonweal th Secretariat 
can contribute by helping to bui ld the capacity of the women's movement. A n d research 
is needed to show the genealogy of feminism i n a l l countries. 

Cultural conflict 
W h i l e encouraging cultural dissent, we should be aware of the connect ion being made 
between gender conflict and women's security. By that I mean, the research (from the 
Caribbean at least) increasingly tells us that women engaged i n resisting entrenched cultural 
practices that undermine gender equality may face a greater risk of intra-family violence. 
There is a tremendous challenge to enable women and keep them safe at the same time. 

Notes from the discussion 

Arguments i n response to the cultural objection to women's human rights include: the fact 
that patriarchy is a feature of a l l societies, and that human rights and values are consistent 
w i t h a wide range of cultural values. 

There is a need to combine the best of jurisprudences of the various treaties (no matter 
their weaknesses) and the best i n culture, and take advantage of the momentous transform
ations taking place to debate and transform culture. 

O t h e r issues that were raised include: 

1 T h e role of law and judicial precedent i n implementing women's human rights; 

2 T h e limits imposed o n the enjoyment of h u m a n rights by low socio-economic status; 

3 T h e idea that culture is not necessarily an antithesis or hindrance to human rights, but 
that there is a need to understand and work w i t h 'cultural structures'; 

4 There are at least two notions of culture, one static, organic and fragile and the other 
dynamic and shifting. 
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5 C e r t a i n factors complicate debates o n women, culture and h u m a n rights: women as 
defenders of culture, the colonia l legacy and globalisation; 

6 T h o u g h legislative reform and judic ia l cases are not enough to realise women's h u m a n 
rights, they remain useful strategies and do result i n changes over time or i n the long 
term; 

7 A mult ipl ic i ty of strategies is needed to make the achievement of women's h u m a n 
rights a reality. 

Recommendations 

Commonwealth Secretariat 
1 Support the col lect ion and dissemination of case studies where legislation and court 

cases have brought about changes; 

2 Develop ways of measuring the achievements that are being made. 

Governments 
3 A b o l i s h cultural exceptions to laws protecting women's human rights and pass laws 

that eradicate traditional practices that violate women's h u m a n rights. Where there 
are confl ic t ing law regimes, women must be given the opt ion of opting out of private 
or customary law into general c i v i l law; 

4 Review and revise legislation to incorporate international human rights standards and 
ensure gender sensitivity, identifying and amending discriminatory or oppressive laws, 
inc luding discriminatory provisions that take culture into account; 

5 Supplement legislative change w i t h educational programmes and use the law reform 
process to engage cultural communities i n the process of reformulating traditional 
practices to conform to gender equality; 

6 Identify cultural leaders and engage w i t h them constructively o n gender and h u m a n 
rights. Tra in local experts w i t h i n the community, such as health practitioners and m i d -
wives, to engage community members i n discussion about the cultural legitimacy of 
practices that negatively affect women; 

7 Educate women and provide them w i t h economic options to enable them to make 
their o w n choices about traditional practices and cultural norms; 

8 Support efforts to bui ld the capacity of the women's movement to advocate for better 
access to justice; 

9 Facilitate community participation i n the formulation and implementation of pro-
rights policies that can enhance the enjoyment of economic, social and cultural rights. 
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Non-governmental organisations 
10 N G O s , nat ional human rights institutions together w i t h c i v i l society should develop 

tools to track gender and cultural issues i n policy and public expenditure documents. 

Session 4: Trafficking and Migration 

Notes from the discussion 

In considering what the C o m m o n w e a l t h can do on trafficking, it is important to bear i n 
m i n d the fol lowing points: 

1 C o m m o n w e a l t h Ministries of W o m e n Affairs have urged governments to adopt and 
implement the 1996 S tockholm Declaration of the W o r l d Congress Against Sexual 
Exploi tat ion of C h i l d r e n ; 

2 T h e C o m m o n w e a l t h Law Ministers Meet ing i n 1999 noted that the U N was prepar
ing an international convent ion to combat transnational organised crime, w i t h a pro
tocol to prevent, suppress and punish trafficking i n women and chi ldren. They encour
aged the Secretariat to support this work and recommended the preparation of guide
lines o n measures to tackle the issues relating to trafficking of women and chi ldren i n 
the Commonweal th ; 

3 O n e of the m a i n problems is that trafficking has been regarded as an immigration/crim
inal issue as opposed to being a human rights issue. Current interventions remain 
largely gender b l ind and are often incompatible w i t h a rights-based perspective. There 
is a need for a gender-responsive and rights-based approach to the problem, paying par
ticular attention to the dist inct ion between the individual and structural dimension of 
h u m a n rights of women and children; 

4 Definit ions of trafficking focus o n the criminalisation of processes of movement rather 
than o n remedies for women after they have been trafficked. It is preferable to use the 
T h a i model of the "cont inuum of trafficking" - w h i c h includes coercion and trickery 
about conditions or hazards of work - as opposed to the definit ion i n Sweden, w h i c h 
excludes those who come wi l l ingly but are deceived about expectations; 

5 T h e issue of treatment of vict ims of trafficking i n general, and chi ldren i n particular, 
is a serious one. There is a need to change the perception that trafficking victims are 
criminals or offenders of the law. Strategies must be developed invo lv ing the commu
nity as wel l . T h i s should be applicable both i n countries of destination and of return; 

6 Adminis t ra t ive procedures need to be more sensitive i n handl ing victims i n destina
t ion countries and i n home countries, where women/girls sent back may be rejected by 
their family because they are seen as 'polluted'. Such repatriation to ostracism may 
result i n vulnerability to re-trafficking to escape abuse i n the home village; 
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7 T h e idea of women as 'property' is important as it is supported by women's lack of inde
pendent legal identity, e.g. independent rights of nationality that are not dependent 
upon their husbands; 

8 T h e particular vulnerability of particular groups, such as indigenous peoples, should be 
given special consideration; 

9 Trafficking also has class implications. For example, women's freedom from domestic 
work i n developing countries is predicated o n transferring that work to other women. 

Recommendations 

Commonwealth Secretariat 
1 Undertake an assessment of who is doing what and to what extent i n order to deter

mine the added value that the C o m m o n w e a l t h could bring to existing initiatives. 
M a n y groups are active and there are already international standards i n operation. It 
is suggested that the Secretariat should focus o n prevention and treatment, and leave 
employment issues for the I L O ; 

2 H e l p to promote advocacy for the idea that trafficking should be addressed as a labour 
market and employment problem i n both origin and destination countries; 

3 Play a facilitating role i n strengthening nat ional capacity to ensure cohesiveness 
among countries' laws and policies, e.g. migrancy/AIDS policies; 

4 Col lec t and share information about best practices. 

Governments 
5 Ensure that policies are guided by the U N Protocol to Prevent, Suppress and Punish 

Trafficking i n Persons, Especially W o m e n and C h i l d r e n 2000, the U N Recommended 
Principles and Guidel ines o n H u m a n Rights and H u m a n Trafficking 2002, C E D A W 
and other international instruments; 

6 Ensure that there is legislation i n place that covers trafficking not only for the purpose 
of sexual exploitation but also for forced labour, slavery or servitude; 

7 Prosecute traffickers and ensure that those who have been trafficked have access to 
justice and are treated i n a gender-sensitive manner; 

8 Address the root causes of trafficking, inc luding the feminisation of poverty and the 
gender discrimination that makes women and girls desperate, vulnerable and under
valued. Programmes need to have a broad anti -discrimination agenda; 

9 Mainstream interventions at a l l levels of government i n the development of policies 
and programmes and develop integrated and multisectoral programmes to address traf
f icking as a development issue at the nat ional level . 
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10 Stress the importance of co-operation between ministries at al l levels, since trafficking 
concerns not only the ministries of national security and law enforcement but also 
those of labour and other sectors and the nat ional women's machinery. 

11 Emphasise national level co-ordination to ensure cohesiveness among laws and policies 
w i t h i n countries, e.g. migrancy/AIDS policies - see (3). 

12 Ensure that labour legislation also covers domestic service and strengthen labour 
market institutions. 

13 Fol low the model of South A f r i c a and Canada , w h i c h grant the same rights to aliens 
as nationals. 

14 Co-operate to address the issue of trafficking at regional and international levels. 

Session 5: Indigenous Peoples' Rights 

Discussant Comments 

by M a r y a m B i b i 

T h e paper o n Indigenous Peoples' Rights was very revealing and instructive for me as a 
tribal woman coming from Pakistan because I thought we were the only indigenous people 
and women facing discr iminat ion, marginalisation and poverty. N o w I realise that a l l 
indigenous women i n the C o m m o n w e a l t h face similar issues, for example, poverty, poor 
health, low literacy rates and loss of language. W o m e n suffer more as a result of cont inuing 
colonialism and as members of a poor class, though each situation can have unique problems. 

I would l ike to endorse the definitions of indigenous peoples i n the paper. I am very 
privileged to be here participating i n this meeting today. However, I realise that 1 belong 
to a very small minority of indigenous women. T h e majority of indigenous women st i l l l ive 
very traditional and hard lives i n villages. Nevertheless, 1 share the same feelings, aspira
t ion , belonging and kinship. 

Indigenous peoples are perceived by others as o n the one hand essential to sustainable 
development and the protectors of natural resources, whi le o n the other hand their t rad ' 
i t ional practices are seen as conf l ic t ing wi th women's rights. 

In the Federally Adminis tered Tribal Areas ( F A T A ) of Pakistan's N o r t h - W e s t Frontier 
Province, development is main ly for poli t ical purposes and rarely for empowerment of 
ordinary indigenous peoples, especially women. A l s o funders of development projects, 
such as the W o r l d Bank, often involve indigenous peoples not only for empowerment 
purposes but for their self-interested reasons of cost-sharing. 

Indigenous peoples are questioning the entire development process. For example, w h o 
is benefiting at the cost of whom? 
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Recommendations 

Commonwealth Secretariat 
1 Ensure that the rights of indigenous peoples, i n particular indigenous w o m e n and girls, 

are addressed i n the new ten-year P l a n of A c t i o n o n Gender and Development ; 

2 Encourage member States to allocate the necessary resources for social sector develop
ment for indigenous peoples; 

3 Ensure that a l l C o m m o n w e a l t h Ministr ies Responsible for Women's Affairs recognise 
and protect the rights of indigenous women; 

4 Ensure that a l l C o m m o n w e a l t h Ministr ies Responsible for Women's Affairs involve 
indigenous women i n a l l stages of their decision-making processes; 

5 Strengthen co-operation between C o m m o n w e a l t h Ministries Responsible for 
Women's Affairs and ministries or departments responsible for indigenous affairs, i n 
order to co-ordinate greater understanding of issues facing indigenous w o m e n and 
responsibilities among member States; 

6 Undertake appropriate data col lect ion and research o n indigenous women, w i t h their 
ful l participation, i n order to foster accessible, culturally and linguistically appropriate 
policies, programmes and services; 

7 Create partnerships w i t h indigenous women's organisations i n C o m m o n w e a l t h coun
tries and recognise the C o m m o n w e a l t h Assoc ia t ion of Indigenous Peoples ( C A I P ) as 
a representative and special partner body; 

8 Facilitate networking of indigenous women to develop support mechanisms and social 
capital; 

9 Establish an Indigenous Women's A d v o c a c y U n i t to channel specific enquiry, advo
cacy or support; 

10 Encourage States parties to C E D A W to report o n the status of indigenous women i n 
their reports to the Commit tee ; 

11 Assist indigenous N G O s to write and present Shadow reports' to the Commit tee . 

Governments 

12 Consider establishing ministries or departments responsible for indigenous affairs i n 
any States where there is a significant indigenous population; 

13 Ensure that pol icy-making for indigenous peoples and women is sensitive to their 
unique situation, and is holist ic and long term; 

14 Recognise indigenous peoples' right of self-determination, including the right to freely 
determine their pol i t ica l status; 
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15 Take measures to end discr iminat ion against indigenous women w i t h respect to land 
rights (while recognising the importance of collective land for indigenous women) ; 

16 G i v e indigenous people an increased role i n the educational process, including as 
teachers, and i n the provision and development of health care; 

17 Col lec t and collate statistical data o n the situation of indigenous peoples, especially 
women, and do more research o n indigenous women particularly related to health 
issues, including H I V / A I D S . 

Session 5: Indigenous Peoples' Rights 

Notes from the discussion 

L a n d rights are fundamental. There are different rights related to land and property: rights 
of ownership, of access and of use. Despite constitutional and/or legal guarantees prohibit
ing discrimination, this persists when it comes to interpretation and application. 

It is not possible to talk about land without talking about issues of: 

1 Cul ture ; 

2 Property rights; 

3 Lack of credit, collateral and economic power; 

4 Obstacles to women's rights to inherit land; 

5 T h e registration of land (which is mostly ineffective i n developing countries). 

L a n d policies were inherited from the colonial period and agrarian reforms discriminated 
against women. W e need to look at the different land tenure systems to understand the 
appropriate legal processes and mechanisms for land administration and land manage
ment. M u c h research is ongoing i n the area of land and property, and there is a need to 
document positive experiences. 

W o m e n are not a homogeneous group. There are differences between single, married, 
divorced, rural, urban and indigenous/tribal women. Compl ica t ing the issue of land owner-
ship is the fact that women are often seen as property themselves, and when people are 
property, they cannot o w n property. There are also problems of non-registered marriages 
and complications of occupational rights after a marriage breaks up. 

Strong land policies w i l l decrease poverty. If women have access to land and their use 
of land is increased, there w i l l be greater economic empowerment, and this w i l l also assist 
i n achieving the M i l l e n n i u m Development Goals . A t the same time, it is important to 
note the reality that urban populations w i l l number more than 4 b i l l i o n people by 2020 as 
rural populations are moving to cities i n significant numbers. 

The Legal and Constitutional Affairs Division ( L C A D ) of the Commonwealth Secretariat 
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has been running workshops since the Kingston Declaration, 1 supporting Commonweal th 
countries to develop land policies and take forward recommendations of the Declaration. 

Recommendations 

Commonwealth Secretariat 
1 Document existing examples and practices i n land retorm; 

2 Identify N G O s working i n the areas of land, property and housing rights for women 
and facilitate the establishment of Pan-Commonweal th or regional networks for advo
cacy and sharing of experiences; 

3 Analyse, document and disseminate models of good practices, i l lustrating policies, leg
islation, successful strategies and processes for improving women's rights to land, prop
erty and housing. 

4 Promote and set out processes for effective land registration systems, land acquisit ion 
processes and land valuation systems - looking at traditional systems and good practice 
to enhance security of tenure (also taking into account corporate takeovers of small 
landholdings). 

Governments 
5 Prioritise land, housing and property rights during the review of the Bei j ing Platform 

for A c t i o n and the preparation of the plans of act ion for women for the next decade. 
N a t i o n a l women's machineries should lobby other government ministries and depart
ments to ensure this is o n the agenda (e.g. for Law Ministers) ; 

6 Integrate land and property into poverty reduction strategy papers, nat ional develop
ment plans, etc., w h i c h w i l l lead to reformulation of land policy; 

7 Develop and execute nat ional policies that address gender discrimination and the fem-
inisation of poverty, w i t h a particular emphasis o n women's rights to land and property; 

8 N a t i o n a l women's machineries should have legal officers/legal departments to 
train/sensitise officers o n land management issues; 

9 Improve registration i n other areas such as marriage to assist i n securing women's rights 

to land; 

10 Review the legal and regulatory mechanisms governing land, land markets and land 
acquisit ion i n order to facilitate poor women and men to access land and acquire 
property; 

1 The Commonwealth Kingston Declaration on Land and Development was issued by Commonwealth Law 
Ministers meeting in St Vincent and the Grenadines in November 2002. This noted the strong link between 
the use, access to and ownership of land, and development and poverty reduction. 
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11 Collaborate wi th women's organisations and other N G O s to provide tools and infor-
mat ion to help women and men understand their rights, policies and processes; 

12 Take into account indigenous peoples' rights to land, particularly where land may not 
be registered formally but where security of tenure has been granted. 

Nongovernmental organisations 
13 C o n d u c t a national campaign to make existing inheritance laws gender equal and to 

ensure that there is gender equal distribution of a l l land, houses or other assets given 
by the government under resettlement schemes; 

14 Enhance legal awareness about women's property rights, especially rights i n inheri 
tance laws, among women themselves as wel l as among N G O workers and the con
stituencies w i t h i n w h i c h they work; 

15 Ensure that the inheritance claims of women to family land are honoured and that 
their shares (as daughters or widows) are registered by the officials concerned. 

Session 7: Gender and Human Rights in the Life Cycle 

Recommendations 

Commonwealth Secretariat 
1 Col la te information and promote understanding of the intergenerational nature of 

poverty, l ivelihoods and survival, and the need to support mutually supportive 
relationships between generations. 

Governments 
2 Undertake to adopt a life cycle approach to development, and gender and human rights, 

through the fulfilment of commitments made i n the C o n v e n t i o n on the Rights of the 
C h i l d , the C o n v e n t i o n o n the E l i m i n a t i o n of A l l Forms of Discr iminat ion against 
W o m e n , the U N principles for older people and the M a d r i d International P lan of 
A c t i o n o n Ageing, and related regional plans of action and implementation strategies; 

3 Fulf i l commitments to the M i l l e n n i u m Declarat ion and M i l l e n n i u m Development 
Goals and other human rights and development instruments i n an inclusive and inter
generational way that promotes a society for a l l ages and ensures the benefits of devel
opment are reaching the very poorest and most marginalised; 

4 Ensure that policies and programmes designed to promote development and h u m a n 
rights are inclusive of al l age groups ('from cradle to grave') and address the specific 
needs of people at different stages of the life course, including those of older people; 

5 Disaggregate data and research by age and into a l l age groups, as wel l as by gender and 
other variables, for better information and understanding of the implications of policy 
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or programme interventions o n people of a l l ages and at a l l stages of their life cycle; 

6 A c t i v e l y seek the involvement of both young and old people i n consultations and the 
design, implementation and monitor ing of policies and programmes. 

General Recommendations by Experts on Gender and Human Rights in 
the Commonwealth 

Commonwealth Secretariat 
1 Carry out an assessment of who is doing what and to what extent i n order to determine 

the added value that the C o m m o n w e a l t h could bring to existing initiatives; 

2 Use its comparative advantage i n advocacy to promote gender-sensitive policy-making; 

3 Document and share nat ional plans of act ion, effective policies and best practices; 

4 Facilitate regional networking among various stakeholders and assist governments i n 
strengthening regional human rights instruments; 

5 Develop ways of measuring the achievements that are being made. 

Governments 
6 Prepare reports to the human rights treaty bodies as required i n a t imely manner; 

7 Strengthen and implement regional agreements and instruments that address human 
rights and gender equality; 

8 Ensure that laws are enforced, and support gender-awareness training for the police and 
judiciary; 

9 Place legal officers/legal departments i n national women's machineries to deal w i t h 
legal issues; 

10 Ensure that ministries co-operate at a l l levels when addressing issues that cut across 
portfolios, such as trafficking, gender-based violence and H I V / A I D S , 

11 Ensure that, when mainstreaming diversity, gender does not take a back seat; 

12 C o l l e c t and collate sex-disaggregated data that includes indicators that w i l l reveal the 
situation of women and identify obstacles to gender equality; 

13 Form partnerships w i t h N G O s for needs identif ication, data sharing and identif icat ion 
of obstacles to gender equality; 

14 Collaborate w i t h women's organisations and other N G O s to provide tools and infor
mat ion to help women and men understand their rights, g iven the importance of legal 
literacy for the implementation of h u m a n rights instruments. 
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