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Abbreviations

ASEAN  Association of Southeast Asian Nations
ASK Ain o Salish Kendro (Bangladesh)
CASHRA Canadian Association of Statutory Human Rights Agencies

CAT Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

CEC Constitutional and Electoral Commission (Tonga)

CEDAW  Convention on the Elimination of all Forms of Discrimination Against
Women

CERD Convention on the Elimination of Racial Discrimination

CGE Commission on Gender Equality

CHRC  Canadian Human Rights Commission

CHRI Commonwealth Human Rights Initiative

CRC Convention on the Rights of the Child

CRPD Convention on the Rights of Persons with Disabilities

CSO Civil society organisation

ECOSOC Economic and Social Council

ESCRs Economic, social and cultural rights

FCO Foreign and Commonwealth Office (UK)

HRC Human Rights Council

HRCM  Human Rights Commission of Maldives

HRU Human Rights Unit

ICC International Co-ordinating Committee of the National Institutions for the
promotion and protection of Human Rights

ICCPR  International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and Cultural Rights

LGBT Lesbian, gay, bisexual and transgender

MFAT Ministry of Foreign Affairs and Trade (New Zealand)

Mol Ministry of Justice (UK)

MWC International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families

NGO Non-governmental organisation
NHRI National Human Rights Institution
ODA Overseas development assistance

OHCHR  Office of the High Commissioner for Human Rights
OPCAT  Optional Protocol to the Convention Against Torture
P5 Permanent five members of the UN Security Council
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SAHRC  South African Human Rights Commission

UK United Kingdom of Great Britain and Northern Ireland
UN United Nations

UNDP  United Nations Development Programme

UPR Universal Periodic Review

WILDAF  Women in Law and Development in Africa







Message from the Commonwealth
Secretary-General

The Universal Periodic Review (UPR) is an unique mechanism, designed to bring bene-
fits to real people in real human rights situations. Peer review is of great value, in that it
holds member states to account by setting standards both for themselves and for others.

The UPR operates at different levels: governments, National Human Rights Institutions
(NHRIs) and NGOs (non-governmental organisations). The Commonwealth is uniquely
placed, with networks in all three.

| warmly commend this publication and encourage its use by all member states taking
part in the review process.

We recognise that different Commonwealth countries will have differing needs at dif-
ferent stages of the review process. But everyone should be striving together — even if
from very different perspectives and strengths — towards the same goal. Our task is to
uphold the values we espouse, as set out in the Trinidad and Tobago Affirmation of
Commonwealth Values and Principles, agreed by Commonwealth Heads of Government
in Port of Spain, Trinidad & Tobago in November 2009.

To all our member governments, | confirm that the Commonwealth Secretariat stands
ready to support you in the Universal Periodic Review at preparation and follow-up
stages, and that its Human Rights Unit (HRU) is at your service.

Kamalesh Sharma
Commonwealth Secretary-General
London, April 2011
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Preface

In March 2008 the Human Rights Unit held a one-off event, with support from the UK
Foreign and Commonwealth Office (FCO), on the new Universal Periodic Review process
of the United Nations Human Rights Council (UNHRC). At this two-day seminar, repre-
sentatives of the first three Commonwealth states to undergo UPR were invited to share
their experiences with those still to be reviewed in that year, and the UN was invited to
share the aims and workings of the new process. The contribution of stakeholders to
the UPR is central and therefore NHRIs and NGOs were invited to participate in the dis-
cussions.

UPR experts from the Office of the High Commissioner for Human Rights (OHCHR)
were at the seminar and were central to the discussions. They shared information on the
process itself and were able to deal with the many queries raised by states and stake-
holders. For many Commonwealth small states, the absence of a mission in Geneva ren-
ders them outsiders in the debates and discussions there on the experiences and
assessments of new developments.

Feedback from participants suggests that information sharing and exploration of oth-
ers' experience has been particularly supportive in their preparations. Continued FCO
support has enabled HRU to hold further preparatory workshops. In the period up to Oc-
tober 2010, the HRU organised or was involved in eight UPR preparatory workshops
(including a mid-term review) during the first two years of the four-year process, to-
gether with HRU observation of member states' reviews in Geneva and a publication that
reviewed the first year of the process. The three streams of our UPR work — seminars, ob-
servations and analysis of the Geneva element — inform the content of this publication.
It is intended to be a tool for states and stakeholders that have been through or are
about to enter the UPR process — by pooling experiences, critiques and responses, as well
as positive impacts. Additionally, a summary of key points from this publication have
been shared with the Human Rights Council (HRC), which began its review of its archi-
tecture and mechanisms on human rights, including the UPR, in late 2010. The HRC re-
view has now concluded and a one page summary is included in the back.

This publication offers an overall positive assessment of the potential of the process to
prompt and support change in-country. It also acknowledges and supports the willing-
ness of states to participate in international discussions on human rights to the better-
ment of their own efforts back home. The second half of the book presents the mid-way
analysis and hopes that were shared at the mid-term review held in March 2010.




Finally, a set of data is included that presents information on various aspects of the
Geneva dialogue. A commentary accompanies the data.

Thanks are due to many people — this work has rested and grown on the efforts and
thoughts of numerous colleagues and organisations. | thank the participants in the
many workshops who have come to know the UPR and to seek the best in this mecha-
nism for the benefit of the people for whom they work. | thank also the resource persons
who have given most generously of their time. The UPR team in the UN High Commis-
sioner's Office in Geneva deserve special mention; they have been with us at each event
and made key contributions towards sharing information on UPR and building the con-
fidence to participate. They have also co-funded some of the events, for which the HRU
Is particularly appreciative. New Zealand's Ministry of Foreign Affairs and Trade (MFAT)
has also contributed funds to the work, supporting the attendance of NGOs at one of
the regional events. The FCO has supported this project from the start. Their support and
their ongoing engagement is deeply appreciated.

Dr Purna Sen
Head of Human Rights
Commonwealth Secretariat




Introduction

This publication presents what has been learned from HRU engagement with states
going through UPR, observation of the interactive dialogues in Geneva. It is written
with a view to supporting and strengthening the outcomes of the process for the states
concerned and their people. It is not intended to review the workings of the HRC or to
offer a full analysis of the UPR. The publication has two objectives:

* To compile and review Commonwealth experiences

 To consider how the potential for UPR as a tool for change in-country can be
enhanced in order to increase its effectiveness

We do not, therefore, question the fundamental premise of the mechanism: rather we
consider how best it can be used as a tool for national progress. Our workshops have
been about exposition of the technicalities and modalities of the process, and crucially
they have also been about maximising state and stakeholder buy-in, encouraging and
supporting consultation and co-operation, and placing emphasis on the UPR as a
process, rather than a one-off session in Geneva.

The HRU has been supporting countries through the process, working with the UN to
inform states on its intent and technical workings. Key elements of the process and
points learned from HRU's work include:

 All states go through the same process and procedures — a level playing field is
sought;

* The process is a chance to share achievements and challenges;

 The process relies upon an honest engagement in order that the best outcomes
might be achieved,;

* The UPR should be seen as a dialogue, rather than an examination;

e The UPR is a process, not just a Geneva-based discussion; it is a tool through
which to progress human rights developments on the ground in line with
international standards and commitments;

* The UPR allows, and can perhaps hasten, international co-operation towards such
progress;

 The state report has potential for assisting treaty body reporting;

 The consultation requirement inherent in the process may be testing at times but
there is value in it, bringing together various actors in the promotion of rights;
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Recommendations from the UPR are not discrete but can complement or otherwise
link with treaty bodies, special procedures or other human rights commitments

This publication brings together a range of information, reviews and hopes for the UPR
from across the Commonwealth, including from the HRU. These include:

25 Commonwealth states underwent UPR in 2008-2009.

All Commonwealth states have participated and shown an openness to the new
process.

All have submitted written reports.

Most delegations have come from their country's capital, with participation from
missions in New York, Brussels and Geneva; four had an equal ratio of females to
males.

A total of 309 stakeholder reports have been submitted for Commonwealth states,
of which 89 have been from national groups; seven states had no national
stakeholder submissions.

The Interactive Dialogue saw participation from a wide number of states, ranging
from 19 to 69 by session; for seven states there were names on the speakers list
that could not be accommodated within the three-hour period.

The range of comments and recommendations increased as the UPR progressed;
states that had their Interactive Dialogues early tended to have fewer
recommendations than those that came later.

Some recommendations were broad or unclear; specific wording is preferable and
makes for better follow-up.

Many states accepted a large number of recommendations and a wide variety of
topics; the follow-up phase will be challenging and will need support, especially
for states with severe capacity constraints.

Several states showed remarkable willingness to increase their efforts on human
rights, accepting significant recommendations; in some cases they accepted over
100 recommendations.

The UPR received a somewhat sceptical reception from some, who feared that discus-
sions would be superficial or overly political. The first few years saw some of those scep-
tics revise their position. In our discussions, Commonwealth states and stakeholders
have expressed positive views of the process and of the potential it holds for the future,
as well as some ongoing reservations. Equal treatment for all states has been welcomed.




From powerful members who are permanent members of the UN Security Council (P5)
to small island states, all undergo the same process. Ownership of the report, the se-
lection of issues that can be addressed and the ability to have open discussions with
other states are elements that have been appreciated. The HRU has noted that there is
a galvanised and energised approach to human rights by many states through and after
the Geneva element.

Some stakeholders have found that a renewed dialogue with their governments has
been possible through the UPR and have discovered innovative ways of working, given
that they have no speaking role in Geneva until after the Interactive Dialogue.

All actors now turn their attention to the implementation agenda, some with appre-
hension and others with hope!

Commonwealth Secretariat engagement with the UPR process

Since the beginning of the Human Rights Unit's work on the UPR, we have taken the
tripartite spirit of the process into our own initiatives, involving the three key con-
stituencies engaged with the process at a national level: states, NHRIs and NGOs.
Consultation and partnership work in the promotion of human rights on the ground
are core messages of our UPR work.

The HRU has taken a holistic approach to our UPR work, through which we support
members through the UPR, up to and beyond the Geneva element. This section out-
lines the different elements of our broad programme of UPR assistance.

Preparatory seminars

Since 2008, the HRU organised, facilitated and contributed to eight seminars in dif-
ferent regions of the Commonwealth to prepare states, NHRIs and NGOs in the run-
up to their UPRs. These seminars allow cross-country conversations and peer learning.
The list of preparatory seminars is given below:

e Seminar of Commonwealth countries undergoing UPR in 2008 (March 2008)
* Regional seminar for Commonwealth countries in the Caribbean (October 2008)
 Seminar of Commonwealth countries undergoing UPR in 2009 (November 2008)

* Regional seminar for Pacific countries (in collaboration with New Zealand's
MFAT, January 2009)

» Seminar of Commonwealth countries reporting to the review in 2010
(September 2009)

e Mid-term review seminar of UPR (March 2010)




 Seminar of Commonwealth countries reporting to the review in 2011 (three
separate seminars were held in Africa, the Caribbean and the Pacific, all in
September 2010)

The HRU has spread awareness of UPR during other seminars to different stakehold-
ers, including parliamentarians, police officers and youth leaders.

Observation of UPR working groups
The HRU seeks to observe all Commonwealth countries at the UPR Working Groups
of the Human Rights Council.

Such observations strengthen support to member states and allows attention to begin
to focus on the implementation of recommendations.

Follow-up/implementation of recommendations

The review in Geneva involves a number of recommendations to the state under re-
view. Those that are accepted then need to be implemented. Accordingly, the HRU has
shifted its focus to the implementation and follow-up of recommendations. Informa-
tion on these activities can be found on pages 120—121 of this publication.

Good practice publications

The Human Rights Unit also provides UPR assistance to member states and stake-
holders through researching, collecting and disseminating good practice in order that
states and stakeholders can be supported at different stages of the UPR process. Our
publications also provide analysis of the various stages of the process. The HRU's first
publication on UPR, Universal Periodic Review of Human Rights: Towards Best Prac-
tice (2009), is available from the Secretariat.

Commonwealth focal point on UPR

The HRU UPR officer has full-time responsibility of leading on the organising of sem-
inars, liaising with member states, NHRIs and NGOs throughout all the stages of the
UPR, including follow-up, producing reports, publications and analysis on UPR de-
velopments, and overseeing the observations of Commonwealth reports in Geneva.

Contribution to the Intergovernmental Review of the Human Rights Council
2010-2011

In October 2010, the President of the Human Rights Council held the first intergov-
ernmental working group on the review of the Human Rights Council. Courtesy of re-
search and statistics collected during the course of its work on the UPR and the
Mid-Term Review, the HRU submitted a written submission for consideration' and a
statement was read during the HRC review by the Permanent Mission of Malta in
Geneva.

' The written submission is in Annex 6.
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Collaborating with the Commonwealth
Secretariat

It is several years since the UPR started. Sometimes it does not seem that long ago and
sometimes it does.

Those of us, such as the United Kingdom, who went through the review in the first round
in April 2008 are now reviewing our progress. It is at this juncture that the time elapsed
seems short. In 2008 we said we would do x, y and z, and we accepted a range of rec-
ommendations from states. Have we made enough progress? When our next review
comes around in 2012, will we have achieved all that we said we would do?

Commonwealth countries that have been preparing for UPR together are well placed to
assess the results of the process as a whole — that is when the time passed seems longer
to me. The friendships and exchanges we have built up through working together are
well established, and we feel as though our colleagues are old friends. Preparing for the
UPR together has brought the Commonwealth family closer.

Let us remind ourselves what the UPR was all about. It was a new mechanism, designed
because many countries thought the UN human rights bodies focused on just a few
states, and rarely or never on the rest. We wanted it to be a thorough, effective review,
based on our mutual interest in how every UN member state is doing in fulfilling the
human rights obligations that we share, and mutual support in helping countries to
make progress.

Your countries all have the right — even, | would say, the responsibility — to hold my
country to account for how we abide by our human rights obligations, and the UPR has
provided that opportunity. We all have different challenges, and being open about that,
being ready to accept criticism and to listen to suggestions and explain our policies and
plans is not easy for any government. But equally, we are all going through this together;
we are all supporting each other to make progress. And that is what these Common-
wealth seminars have been all about.

What matters is not just the review itself in Geneva but also — much more — what each
country does to make progress and to implement recommendations as a result of the re-
view.

More than half-way through the first UPR cycle, we have the opportunity to consider
both the Geneva process and what we are doing at home to implement the recom-
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mendations. It is also important to take stock of the achievements we have seen in many
countries, and to consider the challenges that lie ahead.

First, the UPR process, as a new mechanism, has got off to a good start. It is widely seen
as a success. That is partly thanks to this sort of work between us. Second, and more im-
portantly, the proof of whether UPR is a real success is ultimately about what we do at
home in each of our countries. Already | am aware of considerable progress in some
countries as a result of the UPR, and many countries can be proud of some achieve-
ments. This seminar gives us an opportunity to share our experiences and to discuss
how we can work together to support progress.

So maybe the focus of the Commonwealth's UPR work is shifting now towards imple-
mentation and follow-up. Of course we should not forget countries that have yet to ex-
perience their first review and that would like help and support.

As one of the states reviewed in the very first week of UPR, | hope the UK has been able
to help other countries going through the review after us. We have also learned a great
deal from other countries that did it differently or better.

Susan Hyland
Head of Human Rights, Democracy and Governance Group
Foreign and Commonwealth Office, UK




What is the UPR?2

The Universal Periodic Review is widely perceived to be a tool of the Human Rights
Council (HRC), which meets in Geneva. It is indeed that, but that is not all. It is helpful
to consider the UPR both as a mechanism and a process. The mechanism is the part that
takes place in Geneva and the process is a much larger and longer project that begins
before the Geneva element and extends considerably beyond it.

UPR - the mechanism
A brief summary should serve as a straightforward run-through and explanation.

The UPR commits the UN, through the HRC, to review every state's record and the chal-
lenges it faces in promoting human rights. The review is by peers, rather than by ex-
perts steeped in the law, language and mechanics of human rights. Other mechanisms
— special procedures — perform this function, so there is no need to recreate these in the
HRC. All 192 UN member states must undergo review under the Geneva-based mech-
anism, with 48 reviewed each year in three batches of 16 — the sequence having been
determined through a random selection process. An HRC working group is convened for
the UPR, for two weeks, three times a year. Three documents provide a written basis for
the review, together with an oral presentation by the state under review (SuR).

The heart of the review is a three-hour session, known as the interactive dialogue, in
which the SuR speaks to issues raised in the documents and in which any questions pre-
viously put to the state can also be addressed. Members of the HRC and observer states
may participate in the dialogue, putting questions, making suggestions or raising Is-
sues of concern by putting their names on a list.

The SuR is guided and supported through the process by a group of three other states
— known as the Troika. These are randomly selected states, although they should in prin-
ciple include one from the region of the SuR, and very few names have been rejected
by any SuR. The Troika meets with the SuR before and during the review. Together they
discuss the process and the Troika feeds through any questions or comments from other
states that have been submitted in advance of the interactive dialogue. The Troika is
available to discuss options and responses to recommendations put to the SuR.

2 This section is taken from Commonwealth Secretariat's 2009 publication, Universal Periodic Review
of Human Rights: Towards Best Practice.

3 The three documents submitted to the UPR process include the state report, a compilation of UN in-
formation and a summary of stakeholders' reports.
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The SuR is sovereign in determining which of the suggestions and recommendations
made to them they are willing to accept. International standards and norms, recom-
mendations of treaty bodies and other special procedures and other accepted frame-
works will together form a strong point of reference for discussions and for anticipated
agreement on future work. The UPR is intended to be a review and a collective com-
mitment for action — through the working group discussions other states offer support
and advice on the implementation of accepted recommendations. Other organisations,
such as the UN, aid agencies and the Commonwealth Secretariat, also make their serv-
ices and funds available.

The interactive dialogue is followed two days later by the adoption of the report of the
dialogue. This document, drawn up by the OHCHR, details the discussions and initial re-
sponses of the SuR, as well as recommendations made in the working group. The final
step of the mechanism involves consideration of the report of the SuR by the next ses-
sion of the HRC plenary, at which time the SuR has the opportunity to make a statement
and answer questions, and other states can make observations. This is the session at
which stakeholders can make oral contributions. This is the point at which the final out-
come document of the SuR is adopted; the document includes any voluntary pledges
and commitments made by the SuR.

UPR - the process

The flowcharts given below refer to two elements that are not Geneva based: the pre-
and post-Geneva periods. As described above, the UPR mechanism forms a technical
but significant element in a larger project — that of promoting human rights in member
states.

It is through reporting and sharing challenges in this endeavour that greater energy
and expertise can be galvanised towards collective efforts to realise human rights. Of-
fers of technical support and co-operation can flow from the mechanism to support the
process on the ground. The UN has established trust funds to assist states where re-
source constraints limit human rights development work. The follow-up phase, as it is
now being seen, is closely linked to the Geneva mechanism, as this is where the ac-
cepted recommendations and voluntary pledges to action, as well as offers of support,
need to be made real. In time, the follow-up phase will become the preparatory phase
as the second round of reporting approaches.

The principle of consultation and co-operation between stakeholders and states applies
before and after the Geneva element. In some cases this will be a new approach and in
others it will be a set of old relationships that will hopefully be refreshed. Not all such
relationships are easy or new, yet it remains possible that they can be made to work.




Figure 1. UPR - the process

Preparation Presentation
(in-country) (Geneva)

Follow-up
(in-country)

Indeed, the UPR may be a useful prompt for the establishment or reconstitution of such
relationships. The fact that states have been tasked with undertaking consultation gives
them a responsibility; civil society should see this as an opportunity to establish or renew
dialogue.

Discussions and consultations within the Commonwealth have acknowledged the diffi-
culties of undertaking a new reporting process: most state departments have not been
provided with additional staff for this, nor have NGOs. Moreover, ministries tasked with
the compilation of state reports have told of the challenges of co-ordinating and com-
piling information for the UPR. It is helpful to see the UPR as a process, as the rela-
tionships built in the compilation stage can be revisited in the follow-up phase. After all,
it is likely that implementation will require efforts both from a variety of ministries and
from stakeholders.




PRE-GENEVA ELEMENT

Universal Periodic Review

Pre-Geneva Pre-working Working Plenary Post-Geneva
element Group session  Group session session element
Interactive Preparatlon anq Before the Outcome

: adoption of Working plenary
dialogue . document
Group report session

In line with Resolution 5/1, states to hold broad national consultations with
all relevant stakeholders.

|

Stakeholders (NHRIs/ CSOs) are encouraged to produce report/s. Information
from stakeholder submissions will form part of the basis for the review.

|

Stakeholders to submit reports to HRC Secretariat six months prior to date
of review in Geneva.

|

SuR to submit report to HRC Secretariat 12-14 weeks prior to date of
review in Geneva.

|

If applicable, SuR to begin liaising with their diplomatic missions in Geneva.

|

SuR to co-ordinate with their troikas to co-ordinate for the preparation
of the review.
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POST-GENEVA ELEMENT

Universal Periodic Review

Pre-Geneva Pre-working Working Plenary Post-Geneva
element Group session  Group session session element
. Preparation and Before the
Interactive X . Outcome
: adoption of Working plenary
dialogue . document
Group report session

State and stakeholders encouraged to continue dialogue and consultations
into the implementation phase of accepted recommendations.

|

States and stakeholders should widely disseminate information on
recommend ations and voluntary pledges, if any, to the public.

|

States and stakeholders to agree programme of action on how best to
implement the recommendations.

|

States, with stakeholders, to begin preparing for the next round of
review in four years time incorporating review/ evaluation of
implementation during that period.
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Taking Stock at the Mid-way Point*

In March 2010, the Human Rights Unit organised a Commonwealth Mid-Term Review
of the UPR. With the UPR process reaching the midway point of its first cycle (2008-
2011), the meeting provided an opportunity for states, NHRIs and NGOs to discuss and
share their experiences, good practices and lessons learned from their engagement with
all stages of the UPR mechanism: (1) consultation and report writing stages; (2) prepa-
ration for the review in Geneva; and (3) implementation and follow-up. For each of the
above stages three different presentations were made from the perspectives of a state,
an NHRI and an NGO. Following each session on a different stage of UPR, participants
sat together in their peer groups to discuss each stage in more depth.

The Mid-Term Review sought to promote and strengthen the voices of states and stake-
holders (namely NHRIs and NGOs) in the review of the HRC taking place in 2010 and
2011.

This section puts forward all the presentations that were made at the Commonwealth
UPR Mid-Term Review. Each contribution is then followed by a brief summary of the
points raised in the state, NHRI and NGO discussion groups.

Annex 5 contains a list of the participants who attended the seminar.

Consultations and Drafting a Report
A view from a state

Ms Evelyn Keelson, Attorney-General's Department, Ministry of Justice, Ghana

In fulfilment of UPR requirements, the Attorney-General's Department in the Ministry
of Justice was responsible for co-ordinating the drafting of the national report and hold-
ing national consultations. A committee was formed within the Ministry of Justice, which
included representatives from the Ministry of Foreign Affairs as well. However, due to a
delayed start in the preparatory phase, the consultations held were limited in number.
Furthermore, a number of factors, such as insufficient awareness of the UPR process, in-
adequate time to gather information for the report, lack of public engagement with the
process, issues with record-keeping and time constraints in training of local officials on
the subject, affected the quality of the national report.

4 Please note all contributions are taken from the presentations that were made by individual speak-
ers at the Commonwealth Mid-Term Review in 2010. All contributions represent the personal views of
each speaker, and do not necessarily represent those of the Commonwealth Secretariat.
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The lack of awareness of the UPR process and time constraints also limited key stake-
holders' participation in the process. Further, as the majority of key stakeholders were
not aware of Ghana's review, their contribution and involvement was negligible and ul-
timately affected the quality of the submissions made. The lack of awareness of Ghana's
review was even prevalent within the Attorney-General's Office.

Since the preparatory stage of the UPR is a national exercise, it required participation
from a high proportion of the population. Ghana did not benefit from the broadest par-
ticipation because the preparatory phase was low profile and the ordinary Ghanaian
citizen was not aware of the UPR process and did not participate in the national con-
sultation. The public at large was not engaged or aware of the content of Ghana's sub-
mission. Public ownership of the report was not achieved, and due to the lack of public
knowledge most Ghanaians may not monitor or hold duty bearers to account if the rec-
ommendations suggested in Geneva are not adhered to.

That aside, inadequate record-keeping by relevant departments and ministries was an-
other factor which adversely affected the quality of Ghana's report. This challenge, com-
pounded by time constraints, made it difficult for timely soliciting of relevant information
which had a bearing on the report. In addition, Ghana's backlog on obligatory reports
to the treaty body mechanism also meant that information for the UPR report needed
to be gathered in a most comprehensive manner.

Lack of time also impacted on the effectiveness of capacity-building training for local
officials. The training was provided too close to the reporting deadline, leaving little
time for those who participated to utilise the knowledge they had gained in producing
the report.

Ghana did its best to be forthcoming and transparent in the issues highlighted in the
submission. However, there were difficulties in agreeing what the report should con-
tain. Given the diverse composition of working groups, individual members may have had
their own preferred way of communicating sensitive issues that are of a national con-
cern. Although unintended, misleading information or misrepresented issues may have
occurred, so that there was a risk of not capturing the real human rights situation on the
ground.

State discussion group

* Lack of time was identified as one of the biggest constraints, and the need to
begin consultation and report drafting early was highlighted. As the UPR was an
unfamiliar process, it was difficult to estimate the scope of the preparations
required.
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Establishing 'systems' or committees to assist in the organisation and planning of
the UPR was suggested. These systems could also be used to assist states in duties
related to other UN human rights conventions.

Establishing a system for consultation and preparation of the report was not
planned in some cases, and therefore presented strategic difficulties.

The importance of good stakeholder management was highlighted. The ability to
hold timely discussions with stakeholders was noted as a way to alleviate some of
the time constraints, making good working relationships important.

Staff changes and the resulting lost knowledge, expertise and experience of the
UPR was noted as another challenging issue. Establishing resource material with
adequate funding would be useful to build upon and retain the knowledge gained
from the UPR.

It was noted that sourcing information and ensuring the participation of all
government departments in the process was easier if there was a clear, initial
political mandate supporting the process.

Difficulties in obtaining data from across the state's public sector could be
reduced with the greater leverage that a clear political mandate would provide.

Efficiencies could be achieved by developing systems which would be applied
across the UN Convention process: aiding the gaining of experience, and retention
of knowledge and basic data (names and addresses of NGO contacts).

The need for continuous stakeholder management and dialogue after the Geneva-
based review was highlighted as necessary to maintain effective working
relationships.

A number of states proposed a public facing web presence to provide information
to (and possibly seek comments from) the public on UPR. Other states noted that
the UPR process was a 'reporting back on progress' exercise rather than providing
the public's view on the human rights record of the state.

The importance of remaining flexible was highlighted. What works in one country
may not be applicable in another. For example, the relationship with the media or
the view of human rights generally will vary from state to state. Depending on
these variations, more formalised organisational structures may work in one state
but be too heavy in others. Sharing ideas is a way of giving states options from
which to consider and adapt to their own context.
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A view from an NHRI
Zahid Mohammed, former Vice-President, Human Rights Commission of the Maldives

Maldives is a country in transition to democracy and a culture of human rights. It is within
this context that the Human Rights Commission of the Maldives (HRCM) carried out its
consultations and report writing for the UPR stakeholder report. On 7 August 2009,
Maldives embraced a new constitution with a chapter on rights and freedoms. Maldives
iIs currently in an early stage of liberal democracy, where efforts are being made to es-
tablish an institutional framework to promote and protect human rights. In this regard
several independent institutions have recently been established, such as the Elections
Commission, Anti-Corruption Commission and the Judicial Services Commission.

The process

In order to prepare for the UPR consultation and report writing process, the HRCM con-
ducted a desk review on good practices adopted by those NHRIs which had already un-
dergone UPR. This review led to a consultative dialogue between the HRCM and local
NGOs where a time-frame for the HRCM report was decided. In addition, the most press-
ing human rights issues were identified, based upon perceived public sentiments and
complaints received by the HRCM.

Consequently, the HRCM constituted a UPR team, comprising representatives from all
departments and focal points of specific rights. A brief orientation concerning the
process was provided for the members of this team, followed by designation of topics
to staff.

In addition to conducting document and data reviews, the team compiled lists of stake-
holders (focus groups, relevant state authorities and NGOs) prior to holding consulta-
tions with the identified groups specific to each topic. The team identified specific atolls
and islands for these consultations and conducted trips to places of significance within
the country.

Eighteen months before Maldives' review, the HRCM facilitated a meeting of Maldivian
human rights NGOs to encourage their participation in the UPR process. During the
meeting, the HRCM shared information on the review and subsequently interested NGOs
registered to participate in the process. The HRCM stepped out of the NGO response to
the UPR once a chair of the NGO UPR group had been appointed.

Advantages

Early familiarisation with the UPR process, with assistance from the former UN human
rights adviser to Maldives, eased the process. The Vice-President of the HRCM partici-
pated in a UPR seminar for all Commonwealth states reporting in 2010. This seminar
was very helpful to the senior management of the Commission in leading the UPR team.

16



The overall consultation and report drafting process served to inculcate and improve
the ability of HRCM staff to analyse domestic and international law, since these skills
were necessary to compile the stakeholder report. In addition, the involvement and en-
gagement of HRCM staff in this process has contributed to the staff feeling they have
ownership of this review.

The HRCM considers its role in facilitating and bringing Maldivian NGOs into the UPR
process as an achievement.

The HRCM carried out consultations across many of the islands and atolls. While this
widespread information gathering was challenging for the HRCM, it had the advantage
of allowing a comprehensive view of human rights in Maldives to be presented in the
stakeholder report. This is particularly advantageous because the HRCM believes that
both state and NGO reports from Maldives were based on information collection
processes restricted to the capital city.

Challenges

The inadequate availability and lack of data, and cautious co-operation from the rele-
vant state authorities proved challenging. In addition, the government UPR team only
spent 45 minutes with the HRCM for the state's own consultation and information gath-
ering purposes.

The HRCM found that the limit placed on the number of pages restricted a complete de-
piction of issues that were of concern.

A lack of awareness of the UPR process among the public and state agents contributed
to challenging circumstances during the information collection process. In the most ad-
verse instance, the HRCM UPR team was denied entry to an island due to public re-
sistance triggered by a misconception allegedly spread by local police regarding the
purpose of the HRCM's visit.

The HRCM feels that staff needed more technical training and better orientation on the
UPR process to enable them to meet the requirements of this initial stage of the process.
These challenges continued beyond the consultation and report writing stage. HRCM ac-
tivities related to the implementation of the HRCM's recommendations and respective
monitoring of relevant state activity could be accomplished more effectively with in-
creased staff exposure and relevant skills.

NHRI discussion group

Consultations
* NHRIs, especially those with International Co-ordinating Committee's (ICC)




A-status, are institutions with a special national role related to human rights.
Therefore, there was an expectation that NHRIs would and should fully engage in
the UPR process.

The importance of NHRIs holding consultations in provinces and rural areas was
highlighted, helping to ensure a more comprehensive view of the human rights
situation across the country. If available, use and involvement of provincial human
rights commissions is also important.

The consideration that consultations and national situation analysis should not be
for the UPR alone and should be integrated into NHRIs' standard work was
underlined. This would then allow NHRIs to collate and use existing reports and
information for the UPR report which would be greatly beneficial.

NHRIs have a role in encouraging the state to hold consultations at the national
level.

Considering that the NHRI report must be completed and submitted many months
before the state report, the importance of NHRIs making contact and consulting
with the state at an early stage was noted.

To ensure that NHRI consultations with the state and civil society are fruitful, the
consultations should occur after a first draft of the report has already been
circulated.

Given the importance of public awareness of the UPR process and the often
limited NHRI capacity to disseminate information, NHRIs can proactively
encourage the state to promote greater awareness of the UPR.

Drafting the stakeholder report

Given the strict five-page limit for the stakeholder reports, it was suggested that
recommendations made by NHRIs should be about systemic human rights issues.
It was noted that NHRIs could ask NGOs dealing with specific issues to elaborate
these in detalil.

Recommendations to the state in the NHRI report should be clear, action-oriented
and concrete.

A frank and honest NHRI report is one method of urging the state to follow
through in its own report writing.

Sometimes a state report could appear inaccurate, but this is sometimes an issue
of under-reporting, as the state may not have covered all of the key issues. Again,
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it was suggested that a comprehensive NHRI report could help to direct the state
to more pertinent concerns.

 Often states do not see the NHRI stakeholder report as separate from the NGO
stakeholder reports. This unfortunate perception needs to be re-addressed as it
does not give much credence to the distinct status and role that NHRIs hold as
separate from NGOs.

A view from an NGO

Ms Patricia Essel, Programme Manager, Women in Law and Development in Africa
(WILDAF), Ghana

WILDAF's engagement in the UPR process was triggered by correspondence from
Amnesty International Ghana and International Women'’s Rights Advocacy Watch that
alerted and called for NGOs to engage and participate in the UPR mechanism. In re-
sponse, WILDAF reached out to its partners and network members for their inputs on
vital human rights concerns and issues that can be incorporated into the stakeholder's
report. One prominent issue that surfaced was the lack of women's political participa-
tion in decision- making. WiLDAF was able to collect data and information on this to feed
into the report.

As a next phase, WiLDAF entered into advocacy with Cabinet ministers and relevant
government officials to encourage wider consultations with stakeholders as part of the
national preparation for the UPR process. Whilst lobbying the Office of the President,
the Attorney-General's office and Ministry of Women and Children's Affairs, WiLDAF
expressed commitment and keenness to participate in the process. An NGO consultation
workshop was called for, but due to failure in communicating dates of the consultation
in time, WiLDAF was unable to participate. Some national NGOs, including Amnesty In-
ternational, participated in this workshop. Neither the state nor WiLDAF had an oppor-
tunity to exchange reports before submission, largely because as the UPR is a new
process, there was a lack of familiarity with deadlines and procedures.

WILDAF's report acknowledged that the Ghanaian 1992 constitution contains funda-
mental human rights and freedoms and detailed key state mechanisms that serve to
promote and protect human rights in Ghana. The report focused on commitments made
by the state in promoting women's participation in governance structures and decision
making at a global, regional and national level. Statistical information pertaining to
women in politics was presented to inform the reality of women's participation. WiLDAF
was also able to draw upon previous shadow reports prepared for the Convention on the
Elimination of all Forms of Discrimination against Women (CEDAW) and concluding ob-
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servations made to the state. WiLDAF submitted its report electronically to the UPR Sec-
retariat and received an acknowledgement of receipt.

On the day of Ghana's review, WiLDAF held a press conference to raise awareness of rel-
evant human rights issues, the significance of the UPR process itself and to listen to ex-
periences of some NGOs in preparing their submissions and their participation in the
national consultations.

Challenges and lessons learned

Lack of information and clarity on guidelines and procedures, and limited knowledge of
the new process deprived WiLDAF and other NGOs of full and meaningful participation.
Due to time constraints, WiLDAF was unable to hold consultations with its various part-
ner NGOs and network members on producing a consolidated report to the UPR sub-
mission. The late start and the five-page restriction for the NGO submission also limited
WILDAF in raising key issues. The need for a national coalition to contribute to such
new mechanisms has been realised and work is in progress towards the setting up of
such a forum.

Recommendations

 Exchange information about deadlines and other procedural issues in good time
and closely network and correspond with the Commonwealth Human Rights
Initiative (CHRI), Amnesty International and other national NGOs;

e (Gather information in advance so that documentation and statistical information
is readily available;

* Engage with UN mechanisms in all possible ways, including submitting reports to
the UPR process, as well as treaty bodies and special procedures;

* Observe government participation at the review;

* Ensure that submission and recommendations are specific to enable targeted
follow-up;

* Engage and utilise the media as a medium for creating awareness and enhancing
advocacy.

NGO discussion group

* An area of major concern for the NGOs was the lack of effective, timely and
inclusive consultations by states.

* The experiences of many NGOs in the consultation process were not satisfactory.
NGOs took it upon themselves to form a coalition, consult widely with partners
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and networks for their stakeholders’ report and reach out to the state with genuine
willingness to participate in and contribute to the national report.

 The effectiveness of consultations was limited as they were held too late in the
process. Lack of knowledge of timelines, procedures and, in some instances, a
perceived lack of will from the state to work in a co-operative, transparent and
meaningful manner was an area of concern.

 The poor organisation of consultations highlighted the need for strategic planning
during the preparatory stages. A well-informed and widely representative advisory
or co-ordination committee to not only oversee the preparatory phase, but also to
support/steer and follow through the process in an ongoing manner would be
useful.

* Limited involvement in influencing and contributing to the national report was a
concern. Experience has shown that NGOs working in coalitions to submit
stakeholders' reports are important, as well as working in a co-operative manner
with the state to contribute to the national report.

A greater level of transparency, better communication, inclusive and participatory
approaches to engage the public at large, and well-co-ordinated and genuine
efforts from the state and stakeholders is called for to make Resolution 5/1 real
and meaningful.

Preparing for the Review in Geneva
A view from a state

Ms Aruna Devi Narain, Assistant Solicitor General, Attorney-General's Office,
Mauritius

Mauritius was reviewed during the fourth session in February 2009 and despite not
being responsible for human rights at the time of the review, the Attorney-General's Of-
fice was assigned responsibility for preparing and presenting the national report in
Geneva.

A national level inter-ministerial committee was set up by the Cabinet and a number of
consultations were held with ministries, NGOs and NHRIs prior to finalisation of the na-
tional report. The stakeholders sent separate reports through the office of the United Na-
tions Development Programme (UNDP).

Prior to the review in Geneva, delegates from Mauritius participated in a UPR prepara-
tory seminar organised by the Commonwealth Secretariat in London in November 2008.
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The seminar was beneficial as it provided an opportunity to interact with and learn from
other Commonwealth states that had been through the UPR process. At this seminar the
delegates participated in a mock UPR session and the webcasts of UPR working group
sessions of Commonwealth countries were also viewed. Both these exercises proved to
be valuable and brought into focus what to expect in Geneva.

For the review in Geneva, the delegation went one day ahead to observe the process and
also to observe how other countries participated and responded to questions and rec-
ommendations.

Operational difficulties in Geneva

Mauritius is a small jurisdiction with limited financial resources and this restricted the
size of the delegation that travelled to Geneva. Initially, the delegation comprised a five-
member high-level team, including representatives from the Attorney-General's Office,
the Prime Minister's Office, the Ministry of Women's Rights and Child Development and
the Ministry of Foreign Affairs, but a few days before departure, due to budget restric-
tions as advised by the Ministry of Finance, the delegation was downsized to a three-
member team. This meant that representatives from the Prime Minister's Office and the
Ministry of Women's Rights and Child Development were unable to attend the review.
This impacted on the level of expertise present in Geneva and put greater pressure on
the remaining delegation.

To support the delegation in Geneva, a back-up team was established to be on stand-
by in the capital; given the three-hour time difference between Geneva and Mauritius
the team in the capital worked beyond normal office hours to produce a successful re-
view.

The delegation was well prepared to take questions, but given the variety of themes
raised it was challenging to collate the responses within minutes to hand them over to
the Attorney-General for his response. A considerable amount of time was spent search-
ing through files for the relevant information needed to support responses, thus mak-
ing the process very pressured. The questions submitted in advance served as useful
pointers as to what to expect and the delegation had done its homework as the Attor-
ney-General responded to the advance questions in his initial remarks.

Interacting with the Troika and the OHCHR was a good exercise and strong reliance
was placed on the Mauritius mission in Geneva during this diplomatic aspect of the re-
view process. Several sessions were held with the Troika and the draft report with ac-
cepted and rejected recommendations was sent to Capital for approval. The level of
diplomacy had not been fully anticipated and it was therefore helpful to have the input
of those who had been preparing in Geneva and interacting with other delegations for
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many months. It was evidenced that there was absolute duplication of questions and rec-
ommendations which could be streamlined if the information raised was organised or
grouped under specific thematic areas so that prioritisation became apparent. An ex-
perienced person from the Ministry of Foreign Affairs would have been required in the
absence of a strong mission in Geneva.

The interplay between human rights and diplomacy illustrates some weaknesses of the
UPR system, especially with regards to balancing human rights values with the sover-
eignty of states and unavoidable foreign policy considerations. Although the Mauritius
delegation was not involved in planting questions, encouraging comments were received
from countries belonging to the same region and friendly states did consult the Mauri-
tius delegation on questions they intended to ask.

State discussion group

* The procedure and management of the speakers list was identified as a problem,
with ‘friendly’ states manipulating the system to ensure their dominance during
the state interventions. A secure system of booking a speaking slot would be an
improvement or the speaking time could be reduced to one minute to allow more
states to participate.

* Reducing the time given to the state under review could be one way of creating
more time for interventions, but this may negatively affect the response of the
state under review to the issues raised.

 To avoid duplication, states making recommendations and interventions should
ensure they are not speaking to issues which have already been raised

* Many questions and recommendations were clustered, making it difficult for the
state under review to give a clear response.

 The clarity of the recommendations needs to be improved to ensure states are
receiving clear, action-orientated advice.

* States should create opportunities for those NGOs in the process of obtaining
ECOSOC accreditation to be involved. This could be done by establishing
partnerships with ECOSOC-accredited NGOs.

* When discussing what could be done differently during the next cycle, the length
of time taken to present the national report was mentioned, with better time
management during the next cycle being a key area for improvement.

* A new way of approaching the second cycle was highlighted as an area which
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needed consideration. Devising a new way of approaching the review will be
necessary, as it will be based on the recommendations received during the first
cycle.

* The need to start discussions on the modalities for the next cycle of review was a
high priority, as was looking to include the voice of NGOs to a greater extent.

* To overcome the limitations of a small delegation, the review could be held
through video-conference. This would ensure fully informed participation and
reduce the financial burden on small states.

¢ The Commonwealth Secretariat could render assistance to countries that do not
have a mission in Geneva.

A view from an NHRI

Mr David Langtry, Deputy Chief Commissioner of the Canadian Human Rights Com-
mission (CHRC), Canada

The Commission's main contribution to Canada's UPR review was the submission to the
Human Rights Council on the implementation of Canada's human rights obligations
and commitments.

In Canada, civil society plays a vigorous role in protecting and promoting human rights.
As a result, the Commission consulted some 60 NGOs, with the assistance of Rights
and Democracy, while we developed our submission.

Canada is a federal state, comprising ten provinces and three territories. All of these ju-
risdictions have their own human rights commissions or tribunals or both. Through the
Canadian Association of Statutory Human Rights Agencies (CASHRA), an association of
these human rights commissions, we involved these commissions in the preparation of
our submission.

During the review

The Commission attended the plenary session of the UPR Working Group, where the out-
come document of the review was tabled. Canada also provided further responses to the
recommendations it had received.

It is critical for NHRIs to voice the issues contained within their submissions. However,
NHRIs are not given the opportunity to speak at the review so their only option is to con-
duct advocacy work to influence what is said during the review.

Using the opportunity to give an oral statement after the adoption of Canada's report,
the CHRC delivered a statement acknowledging that the UPR process opened channels
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between the state of Canada, human rights organisations and civil society, enhancing
transparency and inclusiveness. The Commission prioritised two issues, expressing a wish
that the UPR process should help advance the dialogue around the Declaration on the
Rights of Indigenous Peoples and hasten Canada's ratification of the Convention on the
Rights of Persons with Disabilities.

During the review, there was another option open to the Commission: it could directly
lobby the representatives of member states in Geneva. While the Commission had been
able to bring its views and concerns to the attention of the international community
through its submission to the Council, the CHRC did consider the strategy of lobbying
representatives of other states and seeking their support in commenting on Canada’s
performance in human rights matters.

The CHRC ultimately decided not to pursue this option, but the Commission notes that
several Canadian NGOs did so, and were quite successful. They provided those state
representatives with briefings, ready-made questions and recommendations. Several of
these questions and recommendations were used by some member states during the In-
teractive Dialogue — sometimes verbatim.

After the review

While the introduction of the UPR marked a milestone in the work of the Human Rights
Council, most would agree that it is just a beginning: the hard work comes afterwards,
with the implementation of the commitments made by the state under review.

The Commission hopes to contribute to the implementation of the Council's recom-
mendations that were accepted by Canada, as well as to the monitoring of progress
made in that regard.

At the time of writing, the review was concluded less than a year ago, so the mechanisms
to follow up on Canada’s review remain to be defined, including the role that the Com-
mission and civil society will play in the follow-up.

NHRI discussion group

 Speaking time available for NHRIs is short, therefore key concerns should be
prioritised.

* Funding for NHRIs attendance in Geneva is a key issue, often only one person
from a NHRI been able to attend. For this reason, strategic planning of how to use
the time in Geneva is key.

* It was suggested that rather than lobbying other states — which could have a
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negative impact on NHRIs' credibility — it would be preferable for the NHRIs to
take up issues with the state earlier at the national consultation phase. In other
words, to lobby at national parliament level rather than internationally.

 The possibility of NHRI opportunities to lobby states to make voluntary
commitments in the lead-up to the UPR was discussed.

* NHRIs could organise an event in their home country to telecast the UPR review as
part of a campaign to raise awareness of the UPR and make the process more
accessible to those without the resources to participate in Geneva or watch
webcasts with their own facilities.

A view from an NGO

Mr Andrew Khoo, Chair, Human Rights Committee, Malaysian Bar Council,
Malaysia

In the preparation of the report at the national level, some of the Malaysian NGOs were
not included in the discussions of the national report, nor had they been privy to much
of the content of the report, as it was embargoed until its actual submission to the
Human Rights Council. This limited the level of engagement of NGOs in contributing to
the national report through highlighting contradictions or asking for clarifications from
the state. It would have been beneficial if NGOs had had more opportunities to work
with the state and Troika states so that the final adopted report incorporated the NGO's
inputs as well. For a meaningful UPR process, the national report needs to reflect the
concerns of every individual and citizen of the state under review, and limiting NGO en-
gagement prevents this from happening.

One of the very first challenges that an NGO may come across in its aim to participate
in the review in Geneva relates to funding constraints. With many NGOs struggling to
finance their everyday activities, funding a trip to Geneva may simply be impossible.
Though a fund to provide financial assistance for governments to participate in the re-
view exists, similar funding is currently not made available to NGOs. It is submitted that
if the HRC is sincere about involving NGOs, then financial assistance needs to be ex-
tended to all stakeholders in the new process.

The newness of the process, in addition to lack of orientation and knowledge of how the
UN system operates, also presents a challenge for NGOs who have never travelled to
Geneva before. The process as it stands, however, favours those who are aware of how
the HRC operates.

Obtaining ECOSOC accreditation is another obstacle for many NGOs engaging with the
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UPR process for the first time. To participate in the UPR process in Geneva, NGOs must
have obtained ECOSOC accreditation. Currently, obtaining ECOSOC status takes a min-
imum of two years, and for those hearing about the UPR for the first time accreditation
will not be finalised in time for participation. Furthermore, an NGO that applies for
ECOSOC status must be legally or formally registered in their home country. For those
organisations whose work is seen to be politically sensitive this may not always be pos-
sible. Non-accredited NGOs may have to rely on accredited national or regional NGOs
whose ECOSOC accreditation they can utilise. This alternative may not always be feasi-
ble and many NGOs may be unable to make oral submissions in Geneva. Furthermore,
the time allocation of two minutes for NGOs making oral submissions is totally insuffi-
cient to raise any meaningful intervention on relevant issues and concerns.

Lobbying delegations in Geneva was not an easy task, as states making submissions in
the review had finalised the contents of their submissions well in advance. While some
states were sympathetic to the lobbying, they decided not to raise non-controversial is-
sues in their submissions. This therefore limited the opportunity to influence questions
and recommendations submitted by the participating states. Being present in Geneva
weeks before the review might have resulted in more successful lobbying, but that said,
the financial constraints for NGOs hinder an early arrival in Geneva.

One of the weaknesses of the UPR process relates to states signing up for a speaking
list at the review. As witnessed in Malaysia's review, missions of the states began queu-
ing at 5.45am to register to speak, and some 83 countries were able to register, but to
due time constraints only 60 countries were actually able to speak. Of these, 44 were
members of either the Association of Southeast Asian Nations (ASEAN), the Organisa-
tion of the Islamic Conference or the non-aligned movement. The ‘friendly’ states had
more say in the process and prevented other states from having an opportunity to speak.
This procedure, through the help of ‘friendly’ states, allows the state under review to ob-
tain selective and less challenging recommendations.

To increase the influence that NGOs can exert in Geneva there is need for an increase
in logistical and financial support. Funding needs to be readily available and the
ECOSOC accreditation requirement needs to be waived to make it possible for many
NGOs to even be present during the UPR process. States participating in the review
need to be flexible to incorporate any last minute lobbying carried out by the NGOs. To
maximise the opportunity for NGOs to effectively participate in the UPR process, the
Commonwealth Foundation could consider setting up an office in Geneva and a Com-
monwealth Trust Fund could be established to assist NGOs.
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NGO discussion group

In comparison to NGOs, states and missions present in Geneva were well prepared
for the process; there were limited opportunities for NGOs to participate, with
some states declining lobbying requests made by NGOs.

The overcrowding of the speakers list is an issue of concern as it allows ‘friendly’
states to dominate the process and thus prevent genuine human rights issues from
being raised.

Preparation for the review needs to have an earlier start. A stronger network of
NGOs or a coalition of NGOs is required to make the government more
accountable.

Recommendations submitted by NGOs in the stakeholder reports should be more
specific and action-orientated, rather than generic statements.

Many NGOs face financial limitations which prevent them from fully participating
in the Geneva-based review. The full and meaningful participation of NGOs will
ensure that the real human rights situation of a country is revealed and to this end
a voluntary trust fund for NGOs and provisional funding from the state is
suggested.

Lobbying can be very effective if targeted preparations are made in good time. It
could also increase the impact of NGO submissions ensuring specific
recommendations directed at the Troika and other states participating in the
review.

A communication strategy which utilises the media and other technologies such as
translated webcasts (in local languages) could be a good method to educate
citizens on the review process and outcomes. Press conferences held on the day of
the review were discussed as being a good publicity method.

As an informal practice, as in the review process, Troika meetings with the state
under review could include NGO participation as observers.

Networking with international NGOs and ensuring a dialogue with various
missions in the capital could also increase the voice of national NGOs in the
review. ECOSOC procedures should be slightly relaxed for the participation of
national NGOs in Geneva.
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UPR Follow-up and Implementation of Recommendations
A view from a state

Mr Lopeti Senituli, Adviser to the Prime Minister, Office of the Prime Minister, the
Kingdom of Tonga

The Troika of rapporteurs selected by the HRC to facilitate the review of the Kingdom
of Tonga were Nigeria, Qatar and Mexico. A list of questions was prepared in advance
by Latvia, the Netherlands and the UK, and transmitted to Tonga through the Troika.

During the Interactive Dialogue of Tonga's review, 34 delegations made interventions
praising Tonga for its participation in the UPR process, its high-level representation and
the quality of both its presentation and its national report. The Working Group in its re-
port on Tonga identified 42 recommendations. Of these, Tonga expressed its support for
31 and non-support for 11.

Political reform has been Tonga's primary focus since its UPR review. In Tonga's national
report it was detailed that the legislative assembly had established a tripartite com-
mittee made up of equal representation from the Cabinet, the nobles’ representatives
and the people's representatives. Their role was to develop a consensus model for a re-
formed legislative assembly.

However, by the third quarter of 2008 it had become obvious that the tripartite com-
mittee would not be able to come to any agreement on a consensus model. The leg-
islative assembly, on the recommendation of the Government, moved forward and
established a Constitutional and Electoral Commission (CEC) which has similar but more
extensive terms of reference than the original tripartite committee. Membership of the
CEC was restricted to non-members of the legislative assembly and Cabinet, despite
nominations being made by the Cabinet, the nobles' representatives, the people's rep-
resentatives and the Judicial Services Commission.

The CEC started its work in January 2009 and presented its final report with recom-
mendations to His Majesty and the legislative assembly in November 2009. By De-
cember 2009, the legislative assembly had completed its deliberations and ballot on the
82 recommendations made by the CEC, and agreement was reached on a new consen-
sus model of parliament. The consensus model specified that all members of the leg-
islative assembly are to be elected, the Prime Minister, as the Head of Government, will
be selected by the elected members and the Prime Minister may then select his Cabi-
net from those elected members. The privilege of choosing additional Cabinet members
from outside Parliament when deemed necessary remains.
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The Electoral Boundaries Commission is currently completing its report on new electoral
constituency boundaries and necessary amendments to the Constitution to enable the
new legislation are being drafted. The Government is committed to holding elections for
a reformed legislative assembly by November 2010. It is on this reform that the Tongan
Government has focused its energies and resources since it appeared before the UPR
working group in May 2008.

Due to Tonga's focus on its national political reform there has been little opportunity to
deal with any of the other commitments made in Geneva, and specific offers of techni-
cal assistance made by New Zealand, Switzerland and Australia have not been actively
followed up. Tonga is grateful for these regional offers of support, which will assist them
in building the required capacity to meet treaty body reporting obligations and imple-
ment the recommendations emanating from the UPR process, and it hopes that these
offers still stand.

Despite expressing support in Geneva for those recommendations that suggested Tonga
should sign and ratify CEDAW, in September 2009 Tonga's legislative assembly voted
not to ratify the convention. This was largely due to Tonga's refusal to support those rec-
ommendations which suggested consideration should be given to repealing the alleged
discriminatory practice in inheritance laws. Tonga wants to reserve the right not to apply
the provisions of Article 2 of CEDAW to the succession to the Tongan throne and nobility
and hereditary titles, and to land laws; this was one factor which prevented ratification.

Similarly, Tonga wants to reserve the right not to apply the provisions contained in Ar-
ticles 12 and 16 on family health and marital customs relating to access to healthcare
services, including family planning, choice of spouse, spacing of children, and the own-
ership and disposition of family property.

If Tonga were to ratify CEDAW, an amendment to Clause 32 of its Constitution which
specifies that succession to the throne shall be by the eldest male child and the heirs of
his body would have to be made so as to allow the eldest female child to ascend to the
throne. Similar amendments would have to be made to Clause 111 of the Constitution
and Section 82 of the Land Act to enable female children to inherit hereditary titles
and estates, as well as registered tax and town allotments, if they are the oldest children.

Within this context, it should be noted that there is no freehold title in Tonga and that
land is inalienable. The highest form of property rights that one can hold in Tonga is a
life interest. By entrenching succession to family land holdings through the oldest male
child and prohibiting its alienability, Tonga virtually guarantees that the family land re-
mains within the family forever, and that the land remains in Tongan hands in perpe-
tuity.
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Although Tonga's laws governing succession to family land holdings may seem to dis-
criminate against women, in the same vein it can be deemed to be discriminating against
the younger male child. However, it should be emphasised that women have the same
rights as men to lease land.

There have been suggestions that Tonga could ratify CEDAW with reservations. Unfor-
tunately, the key articles on which Tonga has reservations, Articles 2 and 16, have been
held by the Committee on the Elimination of Discrimination Against Women as central
to the object and purpose of CEDAW, and therefore any reservations on them are 'im-
permissible’ under Article 28(2) which states very clearly that any "... reservation in-
compatible with the object and purpose of the present Convention shall not be
permitted’.

Tonga Is especially keen to learn from Commonwealth member countries with a similar
constitutional make-up to Tonga, which have ratified CEDAW with reservations, as to
how they have been able to overcome the ‘impermissibility’ stipulation in CEDAW.

It must also be emphasised that Tonga's decision not to ratify CEDAW should not be mis-
interpreted as a refusal to recognise, promote and protect women's rights.

In 2007 Tonga amended its Nationality Act to allow Tongan women who marry non-Ton-
gan citizens, and their children, to retain their Tongan nationality. In 2010 the Tonga
Government made a policy decision to amend its land laws so as to allow the eldest fe-
male child to succeed in situations where there is no male heir, to register the family al-
lotment and to pass it on to her eldest male child when he comes of age.

These examples are testimony that the legislative assembly and the Government support
women's rights and are actively engaged in promoting the rights of women, despite not
having ratified CEDAW.

State discussion group

* Some participants expressed their concerns that some recommendations were
rather vague and therefore difficult to implement.

 Other recommendations could not be implemented due to changes in policy
occurring in governments, in addition to time constraints on the states to
implement these recommendations.

* Engagement with civil society at the follow-up and implementation stage would
be beneficial to all parties involved.

31



* It was suggested that through supporting and strengthening NHRIs, reaching
targets of implementation of recommendations could be greatly improved.

* Levels of awareness were raised as a pressing issue — most people are not fully
aware of the principles of human rights in general or of the work of the UPR.

* A publication setting out best practices, collaborations, the uses of technology and
training is strongly recommended by the states.

* Almost all recommendations dealt with civil and political rights; the states group
said that they would like to see more recommendations around social and cultural
rights.

* In the actual process of implementing the recommendations made in Geneva, a
national monitoring committee was identified as well placed to gather and review
information being fed through by all the different ministries working on
implementation, in order to facilitate information sharing and avoid cross-overs.

 Challenges to the implementation of recommendations were identified:
constitutional challenges, sensitive issue areas (such as the death penalty and
sexual orientation) and popular traditional religious beliefs were identified as
areas of difficulty in the implementation of recommendations.

A positive step that the Commonwealth Secretariat could take to follow the
implementation stage of the UPR process would be to design a monitoring
mechanism of its own, and from this derive a database of best practices.

A view from an NHRI

Advocate Lawrence Mushwana, Chairperson, South African Human Rights Com-
mission (SAHRC), South Africa

South Africa was one of very few states thus far that chose not to submit a written re-
port prior to appearing before the HRC. Rather, the government chose to only make an
oral submission on the day of the review. Further, following the Interactive Dialogue
stage in Geneva, South Africa did not give any indication whether any UPR recommen-
dations had been accepted or rejected. In fact, the state chose to give no clear response
to any of the recommendations.

The SAHRC is engaging in post-UPR activities in three ways: encouraging the state and
civil society to engage with the UPR and the international human rights system; main-
streaming UPR recommendations into the Commission’s overall work, and aligning its
work and programmes with specific UPR recommendations; and encouraging the state
and civil society to engage with the international human rights system.
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The possible achievements of the UPR at the implementation stage will be further
strengthened through greater participation of the state and civil society in the process.
The Commission believes that for the international human rights system to work effec-
tively to promote and protect human rights on the ground, there is a need for three
strong and active participants: the state, the NHRI and civil society. It is thus deemed
imperative that the Commission work towards strengthening both the state's and civil
society's capacity to engage.

State: South Africa's approach and response during the review in Geneva must be looked
at as part of a larger picture of lack of compliance with international human rights mech-
anisms. South Africa has never submitted an ICCPR report, and the state reports with
respect to the Convention on the Rights of the Child (CRC), the Convention Against Tor-
ture (CAT), CEDAW and the Convention on the Elimination of Racial Discrimination
(CERD) are all overdue. The SAHRC supposes this lack of compliance is due to a lack of
communication between state officials in Geneva and the relevant government depart-
ments in South Africa. It also must not be forgotten that South Africa is a new entrant
to the international human rights system, having been excluded prior to 1994. The state
has many priorities to attend to, so the lack of participation at an international level
should not necessarily be read as a lack of commitment to human rights obligations.

The SAHRC is aware of these challenges and is intent on engaging with government to
improve its activities at an international level. The commissioners will interact at a po-
litical level to obtain greater clarity and understanding regarding South Africa’s relative
lack of engagement.

Civil society: There is ongoing work through which the SAHRC encourages domestic
civil society to strengthen its involvement at an international level. Some of the Com-
mission’s work relating to recommendations runs alongside and in consultation with
civil society.

Mainstreaming UPR recommendations into the overall work of the Commission
Since the review of South Africa, the SAHRC has always worked from the premise that
UPR recommendations must be mainstreamed into the general work of the Commis-
sion. The UPR is not viewed as a stand-alone project, but very much as a part of the daily
work of the Commission. Commissioners and staff are cognisant of the recommendations
and seek to promote and advance them.

As part of this mainstreaming, it is the view of the SAHRC that UPR recommendations
must be read alongside the recommendations already made by the UN Treaty Bodies to
South Africa.

Following the adoption of South Africa's UPR report in Geneva, the UPR recommenda-
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tions have been one of the sources used to guide the Commission in the drafting of its
strategic plan.

Aligning Commission work in line with specific recommendations

The SAHRC decided to connect areas of its work with the recommendations made to the
state. All 22 recommendations have been allocated as the responsibility of either a Com-
mission committee, programme or topic co-ordinator. In addition, the Commission's work
is either being specifically aligned to each recommendation or the relevant committee
or staff must monitor issues related to their allocated recommendation(s). The SAHRC's
strategic plan provides that all recommendations and related work will be tracked.

The following examples of SAHRC work and activities all directly correspond to UPR rec-
ommendations made to South Africa:

Corporal punishment — The Commission is involved in ongoing work with civil society
stakeholders, at both a national and regional level, to move towards the abolition of
corporal punishment in the home. In a debate about opportunities for strategic litiga-
tion on the issue, it was decided that this human rights concern is better addressed by
working towards general consensus on this controversial issue, rather than simply en-
forcing a legal ban by judicial decision. This decision was made particularly because
there are many voices of dissent within certain communities on a total ban on corporal
punishment.

The strategy now is establish a children's Committee to strengthen ties with relevant
state and civil society actors in addressing how to best promote positive non-violent
methods of discipline and to address the ongoing use of corporal punishment in some
schools.

Torture — The SAHRC has established an anti-torture committee which seeks to ensure
the criminalisation of torture, the ratification of the Optional Protocol to the Convention
Against Torture (OPCAT) and the establishment of a National Preventative Mechanism.

Gender — Gender work in South Africa has been largely relegated to the Commission on
Gender Equality (CGE). However, it is clear that gender is a human rights issue and the
many UPR recommendations relating to gender attest to this. The SAHRC has decided to
play a stronger role in this area and a formal consultative strategy between the Commis-
sion and the CGE will be adopted to ensure common actions and approaches to gender
matters.

Ratifications — Following the UPR review, the SAHRC and civil society ran a campaign call-
ing on the state to ratify the International Convention on Economic, Social and Cultural
Rights (ICESCR) and its relevant optional protocol. With regards to other human rights
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treaties that South Africa has yet to ratify, the strategic plan of the SAHRC provides that
the Commission will carry out activities to move towards additional ratifications.

Education — South Africa received recommendations that it should continue to promote
and facilitate the right to education, particularly amongst economically disadvantaged
children, and to continue disseminating a culture of human rights in its education in-
stitutions. The Commission will continue existing work in this area, carrying out en-
quiries and providing input to the government officials responsible for education. The
Commission will also engage with a parliamentary analysis of South Africa’s education
challenges and will set up a committee on education issues.

Racism and xenophobia — The SAHRC is drafting a new National Action Plan against
racism and has been working on a report speaking to the rule of law and impunity is-
sues arising out of the May 2008 xenophobic violence in South Africa.

The SAHRC strongly believes that the UPR process provides an important tool to direct
and allow the Commission to carry out its constitutional obligations at a domestic level.
The achievements of the UPR will be further strengthened through greater participation
in the process by government and domestic civil society.

NHRI discussion group

* It was advised that UPR recommendations should be linked to the NHRI's strategy
and to both the ongoing and future work of the NHRI within the scope of its
mandate.

* NHRIs should lobby and monitor the state with regard to the implementation of
recommendations that come out of the UPR.

* NHRIs could play a role in identifying and correlating state agencies to various
UPR recommendations to determine which agencies have the role and
responsibility for implementation.

 The pre-review dialogue between the state, domestic NGOs and the NHRI on
human rights issues should be viewed as an opportunity to continue conversations
and relationships during the implementation stage.

 The fact that a state has accepted a number of UPR recommendations and has
shown a political willingness to engage on human rights should be capitalised on
by NHRIs.

* Itis possible that the UPR has rekindled the interest of state actors and the public
in the work of NHRIs - this is another positive opportunity for NHRIs.
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* Where possible, NHRIs could have a strong role in raising awareness of the
recommendations that come out of the UPR.

* NHRIs could request international implementing agencies and organisations to
provide technical support to NHRIs in applicable areas where states may face
challenges in implementing the recommendations.

* NHRIs have an important role to play in the post-review UPR stage with regard to
the implementation of recommendations. To strengthen the ability of NHRIs to
carry out this important work it is suggested that NHRIs appeal to states to
expand the mandate of NHRIs to specifically refer to the UPR.

* A big challenge faced by NHRIs with regard to UPR follow-up is that there is often
a lack of state recognition of the specific role of NHRIs. NHRIs should continue to
consult and maintain dialogue with the state to ensure more clarity on the side of
the state with regard to the role of NHRIs in UPR follow-up. This could also assist
NHRIs in their endeavours to receive adequate resources and funding for this
stage of the UPR process.

A view from an NGO
Ms Sultana Kamal, Executive Director, Ain o Salish Kendro (ASK), Bangladesh

Although the UPR Forum Bangladesh has easy access to the highest levels of authority,
unfortunately the Bangladesh Government categorically only accepts information
and/or recommendations received through its own channels. It depends on its intelli-
gence agencies and civil servants rather than on citizens' groups or NHRIs. A state of de-
nial persists in government systems, which means that providing information has proved
mostly futile and getting information from the Government seems almost impossible.

Historically, the relationship between the state and even between various groups of cit-
izens has inherited some grey areas of mistrust which hinder effective co-operation and
information sharing. Unfortunately, this trend has negatively influenced interactions
and the government does not take civil society into account. Although friendly interac-
tions occur at a personal level, the relationship can be quite confrontational. For exam-
ple, criticisms are considered a ‘betrayal’ and historically, international mechanisms have
been used to criticise the Government, creating the perception that NGOs use these
mechanisms to embarrass their own government.

Implementation of the UPR recommendations has regional and international implica-
tions and therefore is not exclusively a national affair. The sensitivity existing within the
system plays an important role in the effort to implement UPR recommendations. The
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relationship with neighbouring countries has a strong bearing on the action a govern-
ment decides to take in upholding and implementing voluntary pledges and recom-
mendations.

Unfortunately, the UPR process has failed to create the sense of ownership which should
exist amongst the public as well as the state authorities. Many recommendations are
often rejected by state officials as foreign ideas that do not suit local culture and may
offend the religious sentiments of the people. The notion that human rights principles
are a Western concept and that they are difficult to implement in ‘other’ societies needs
to be addressed. There must be a wider belief that human rights are inherent and uni-
versal iIf efforts to secure them are to be successful.

Further, political compromises made by the state in the name of national security, pro-
tection of religious and cultural traditions, and national identity impact on the enjoyment
of human rights by all, especially women, children and disadvantaged groups.

The review of Bangladesh was prepared by the caretaker government led by the military
without consultation with any section of society. The new government that came to
power towards the end of December 2008 had very limited time to carry out consulta-
tions. Under those circumstances, a group of leading NGOs took it upon themselves to
form the UPR Forum, which consisted of 17 organisations, with ASK as the secretariat.
Its mandate was to work on the reporting process and on the report content. The Gov-
ernment responded to the Forum's call for co-operation and made a commitment to in-
corporate as many recommendations as possible suggested by the Forum. The Forum has
been instrumental in encouraging the government to engage with the UPR recommen-
dations, and the present government is now working on the following issues:

e Trials of war criminals

* Rights of persons with disabilities
* Domestic Violence Prevention Act
 Equal property rights for women

* A code of conduct for the protection of the rights of domestic workers, particularly
child domestic workers

Implementation of the Chittagong Hill Track Accord has slowed down, giving way to
more conflicts in that area.
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NGO discussion group

In the follow-up and implementation stage of the UPR, one NGO prepared a
reporting card to aid them in monitoring the progress which was being made by
its government. Efforts to ensure a dialogue between the NGO and the state were
also made.

The need for NGOs to engage with government was highlighted as being
necessary during the follow-up and implementation stage of the UPR process. A
governing steering committee that could develop a work plan that included NGOs,
with the aim of implementing recommendations, was suggested, as was the
suggestion to establish a coalition of NGOs. Creating and maintaining good
working relationships with key government ministers was also mentioned as an
effective way for NGOs to ensure their involvement in the implementation stages.

NGOs should seek to be included in any consultation on National Action Plan or
planning and should make efforts to establish periodic consultations with the
relevant NHRIs.

It was also suggested that NGOs could publish reports on the status of
implementation. A categorised database of recommendations could also be
established. These initiatives should be done with the involvement of the state.

In the follow-up and implementation stage of the UPR process a lack of
engagement and political will was highlighted as a challenge. The need to keep
the public informed and ensure transparency of the process was also noted, as was
the need for a strong democratic infrastructure to ensure that governments can be
held accountable. The lack of public information presented challenges to NGOs,
and in one case it was noted that the government did not report back to any
NGOs, limiting the process to interaction between states.
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The First Two Years of the UPR: An Analysis
and Summary

Dr Purna Sen, Head of Human Rights, Commonwealth Secretariat

Introduction

The new human rights architecture at the United Nations has been a subject of specu-
lation and, as it has become better established, it now becomes a topic of analysis. There
has been discussion on the nature of engagements at the Human Rights Council and
the potential of moving away from what has been characterised as the politicised Com-
mission that predated it. Both hope and cynicism — or perhaps scepticism — have entered
these debates and although the breadth of activity and areas of interest should rightly
be part of these discussions, much attention has turned to the UPR. Are the discussions
a repeat of the past in which there were ‘usual suspects' repeatedly targeted for human
rights violations? Would the big political players be excused critique? Would the human
rights debates simply become a proxy for political score settling?

Such debates reflect a legitimate interest in the pursuit of substantive and meaningful
means through which to seek real change and progress on human rights. The many
areas of work undertaken by the HRC (such as the Durban Review and work on the right
to development) provide an appropriate base from which to seek to make a full deter-
mination in response to these key questions. Yet inevitably much attention has focused
on the UPR as the ‘flagship’ mechanism of the Council, in which a level playing field was
promised. The HRU has not had the resources to engage in the full range of the HRC's
work, so is not in a position to comment on the wider workings of the Council. It has,
however, had considerable engagement in the UPR, with a focus on Commonwealth
states and comment on the nature of these interactions.

Overview

Twenty-five Commonwealth states began their journey into the UPR in the period 2008-
2009, the first two years of the new mechanism. There are some general and common
features in the Commonwealth UPR story, while in other ways there is diversity. Both are
mapped here.

In the first two years, all Commonwealth states have participated in the Geneva element
of the process, with almost all finding the experience a positive boost to increased efforts
on the promotion of human rights at home. All states submitted reports and sent high-
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level delegations and all Troika members were accepted by the state under review.” The
involvement of regional neighbours in Troikas was appreciated by many.

Advance questions

All states under review have received questions in advance and there may be some over-
lap with those raised in Geneva. Some Commonwealth states have shared with the HRU
that they have found it helpful to have time to consider and provide responses, as com-
pared to dealing in haste with comments and queries raised in the Interactive Dialogue.
Clearly, those received with a longer lead time, two weeks or so, are easier to handle than
those that are received a day or less in advance.

Few of the advance questions have brought written responses, so the nature of those en-
gagements and the degree to which they have garnered positive conversations is diffi-
cult to gauge. However, these questions have provided a useful indicator as to the issues
that are likely to be raised during the Interactive Dialogue.

There Is a perception that it is mainly Western states that put advance questions and
there is perhaps a case for wider involvement in this mode of engagement. The process
allows a more considered and thorough response from the state under review, which is
something that should be used more often.

Speakers list

The Interactive Dialogue has proved to be a great success in terms of the number of
speakers that seek to make a contribution. Ambassador Uhomoibhi refers to the UPR
being a 'victim of its own success' (see pages 48-49); there have been long queues of
people wanting to put their names on the speakers list, sometimes involving overnight
queuing (with refreshments and entertainment provided by those in the queue)!

Inevitably there have been times where not all names on the list have been accommo-
dated. In the years 2008-2009 there was a total of 1,010 speakers from Common-
wealth states. The number of speakers on the list from all the Commonwealth countries
ranges from 19 for Belize to 69 for Pakistan. Seven Commonwealth states, including
Nigeria and Malaysia, had 92 speakers on their lists who could not be accommodated.
Even with speaking slots being limited to less than three minutes there have been Dia-
logues where there has been considerable over-subscription.

The problem of speakers list over-subscription has been the subject of a great deal of dis-

> In this one case, Pakistan voluntarily withdrew from India's Troika, with no apparent ill feeling or
consequence.
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cussion in the assessment of the UPR; there has been consensus on the need for im-
provements in the second round.

At the end of November 2010, a proposal that seemed to enjoy the support of many
states and that progressed to regional groups for discussion had the following elements:
the speakers list would require those wishing to speak to sign up one week in advance
of the UPR working group; speakers would be listed in alphabetical order; and the se-
lection of the first speaker would be done by lot, drawn by the President of the HRC with
alphabetical sequence being followed from that point.

If the two hours allocated to delegations for the Interactive Dialogue does not prove suf-
ficient for all inscribed speakers, the time would be divided by the total number of listed
speakers. This would guarantee that all delegations that wish to speak are able to do so,
but maybe only briefly. The proposal includes a provision that the microphone would be
switched off if anyone spoke for longer than the time allocated. At the time of writing
there was no news of any group objecting to this proposal.

Also under discussion is an option to increase the Interactive Dialogue session to four
hours. Additionally, there is a proposal that NHRIs® should have a dedicated speaking
slot during the Interactive Dialogue. The extended Dialogue session would result in cy-
cles of four and a half years, with 14 sessions of 14 reviews each.

Presentations from states under review

It has already been noted that all states have appeared for UPR in Geneva as scheduled.
Some delegations have been large — the largest Commonwealth delegation had 32
members (Malaysia) and the smallest was from Dominica (one person — the New York
Ambassador); 14 have been headed by ministers (see Annex 2). The ratio of men to
women in these delegations is also noted there: 131 women to 186 men for Common-
wealth states in total. From Tonga, with its population of 10,000, to India, with 1.1 bil-
lion people, states have submitted a single short written national report on human rights
in their country and undergone the review in Geneva.

Civil society and stakeholder participation

One of the foundation principles of the UPR is that not only is the state the primary duty
bearer, but also that other stakeholders have a critical role to play and should be recog-
nised and actively involved in national human rights work. While states undertook na-
tional consultations with local civil society organisations, the engagement of domestic

6 This is for A status NHRIs.
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stakeholders through the submission of reports and/or participation at the report adop-
tion stage (where they are able to make an oral contribution) was limited. This is a mat-
ter of concern and regret in the Commonwealth, where there is a commitment to the
active role of civil society.

Our analysis of the data shows that a total of 309 stakeholder reports were submitted
for the 25 Commonwealth states that underwent UPR in the first two years, but only 89
were from national NGOs and an additional ten were from NHRIs. For eight Common-
wealth states there was no national stakeholder report’ (see Annex 3).

It is of concern if there is poor knowledge in civil society of UPR or of international
human rights systems and how they can be used to promote national human rights
aims. It is especially important for local capacity and engagement to be strong; this is
a key element for successful in-country follow-up. The HRU has sought to spread UPR
briefings and encourage UPR participation across civil society. All of the national NGOs
that participated in Commonwealth pre-UPR briefing seminars in 2009 subsequently
submitted stakeholder reports. The region of most concern is the Caribbean, where until
the review of Jamaica in November 2010, there had not been a single wholly domestic
national stakeholder report from the region.®

The first two years of the UPR saw NGO communities develop ways of working and lob-
bying that have seen their issues feature increasingly in the recommendations put to
states under review. Examples include the international movement to stop physical pun-
ishment of children and the lesbian, gay, bisexual and transgender (LGBT) movement.
Their work has led to questions, issues and recommendations being taken up by country
representatives during the Interactive Dialogue. Sometimes sentences or extracts from
stakeholder submissions have been copied and pasted into questions asked at the HRC.

There is limited opportunity for stakeholders to address the UPR discussions and this
comes late in the review process. Few civil society organisations from Commonwealth
states were able to travel to Geneva to address the UPR deliberations or to lobby/ad-
vocate with states to raise their concerns. The importance or effectiveness of such efforts
can be debated; nevertheless it is noteworthy and regrettable that it is beyond the fi-
nancial reach of many NGOs in the South to consider such work and that it is thus left
to the richer, international NGOs. It is our experience that NGOs from Commonwealth
states have begun to network with each other to learn new strategies and to find al-
ternative ways of doing their advocacy from home.

7 For four states there were joint submissions from national and international NGOs.

8 1n 2009 for Belize, and in 2010 for Guyana, each country had one stakeholder report submitted
which was a joint report from an international collective of LGBT rights organisations and a national
branch of the international LGBT coalition.
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Common themes

There appeared to be a gradual establishment of common themes of interest, on which
most, if not all, states being reviewed were questioned. There were four dominant themes
in the first year for Commonwealth members: increasing ratifications; establishing or
strengthening National Human Rights Institutions, promoting the rights of the child,
and promoting gender equality and ending violence against women. Other commonal-
ities obtained for counties facing similar circumstances — for example, all countries that
use the death penalty were questioned on this and requested to change their practice
and all those that criminalise same-sex sexual behaviour received recommendations on
decriminalisation.’® The same pattern featured in year two.

A level playing field?

Year one saw 12 Commonwealth states reviewed in Geneva, including a P5 member,
the UK — also a Commonwealth state. It also saw Tonga, the first small island state,
with no Geneva mission, undergo UPR, as well as South Africa, Barbados and India.

These states were the first to experience UPR and it is through them that the process
began to find its feet. The UK, South Africa and India came to the UPR having had very
little time to prepare and having no other experiences to which to refer for their own
preparations. They left Geneva with 28, 22 and 18 recommendations respectively; Tonga
had 42 and Barbados 25. Compare this with Malaysia's 64 in 2009 and Kenya's 150
recommendations in 2010. As the mechanism becomes older it seems that it has become
more exacting.

Our analysis suggests that in the infancy of the process, states faced a more lenient and
less exacting process," but those that came later found themselves part of a more ex-
haustive discussion in Geneva. The P5 as a grouping was not given less rigorous treat-
ment than others; the UK received 28 recommendations when reviewed in 2008; the
other four received 33 (France in 2008), 62 (Russia in 2009), 99 (China in 2009) and
228 (USA in 2010)."”2 The totals increase with the age of the UPR. | am inclined to an
analysis that the early days of the UPR found states showing more caution than in later
years. The extent of suggestions made to states clearly showed an expansionary ten-

19 One Commonwealth state was asked to retain the death penalty and two Commonwealth states were
asked to offer special protection and treatment for heterosexual family norms and traditional cultural
values.

" Finland is not in the Commonwealth, but its experience exemplifies this pattern: it received and ac-
cepted a mere seven recommendations in 2008.

12 Number of recommendations taken from the HRC report of the UPR working groups.
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dency over the first few years and this was paralleled by increasingly effective stake-
holder lobbying. It also appears that as the reviews progressed over time, states under
review were subjected to greater expectations in terms of the level and number of rec-
ommendations they received.

If there was no deference or caution shown to the more powerful states, it is not the case
that all had similar experiences. The eight Commonwealth small states that underwent
UPR in 2008-2009 received the smallest number of inscribed speakers.

In 2008-2009 Commonwealth states received a total of 1,986 recommendations, an
average of 79." The range across the countries spread from 18 recommendations for
India to 103 for Malaysia. There was an increase in the average number of recommen-
dations received by Commonwealth states from 60 in the first year of the UPR to 97 in
the second year."

Nature of engagement

The new mechanism was greeted with scepticism by some and fear among others that
the process would be overly political and that no, or limited, human rights discussion
would take place or that it would be merely superficial. There has been patchy realisa-
tion of pledges made by states during candidacy campaigns for HRC membership,'
which has undermined the serious intent claimed, and hoped for, in relation to the HRC.
This has, in turn, reduced optimism about the UPR.

It has indeed been the case that friendly states have made supportive or uncritical re-
marks to states being reviewed. This has included co-members of regional groupings
and has contributed to the urgency with which some states have sought to ensure their
inclusion high on the speakers list. It has been perceived that this has been a tactic to
minimise the time available for more critical or challenging contributions that might be
anticipated from beyond the regional membership.

It has indeed been the case that opening comments in the Interactive Dialogues of a
number of states have been commendatory and congratulatory. It is also the case that
many of these have come from co-members of regional groupings. To deny or avoid this
fact would be unrepresentative of the reality of the Geneva experience. What is also true
though is that while it may be that in some cases this sort of behaviour is orchestrated,
this Is not necessarily or always the case. The loyalty that regional membership engen-

3 Number of recommendations taken from UPR info database — www.upr-info.org
14 Data for calculating average taken from UPR Info — www.upr-info.org
15 See, for example, Easier Said Than Done (Commonwealth Human Rights Initiative, 2008).
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ders does not always need to be organised: it has its own momentum and dynamic. It is
also right that where commendation or congratulations are due, they should be given.

Those states that reported finding the Geneva dialogue most useful and productive for
their work in the promotion of human rights were also those that took an open and
honest approach to the discussion of their achievements and challenges. They were the
states that did not avoid difficult topics, that had done some preparation in terms of
what subjects might be raised in their Dialogue and that acknowledged work still to be
done.

It has also been argued that where ‘friendly’ states have engaged in the Interactive Di-
alogue, their recommendations have been less demanding than those of other states.
In a thorough analysis of UPR debates by regional groupings, McMahon'® is concerned
with what he calls ‘regional gridlock’ — i.e. North—South divisions — and finds that the
UPR has fractured this pattern. He now sees three broad groupings: Asia and Africa at
one end and Western Europe and other states at the other, with more democratically
minded Eastern European and Latin American states in the centre. McMahon's analysis
Is thorough and useful; indeed it mirrors very closely the work we have undertaken in
the HRU. The regional grouping of interest to us, however, does not feature in the analy-
sis he has done.

In the Commonwealth we find that the participation rate in making recommendations
iIs low, even with a boundary placed on Commonwealth-to-Commonwealth dialogues. A
total of 218 Commonwealth states participated in the Interactive Dialogues of sister
Commonwealth members.

The universality of human rights

It has been noted by a number of observers that the UPR state participation rate has
been 100 per cent — a sharp contrast with the reporting pattern for any of the treaty bod-
les. Several factors may have contributed to this, including that the UPR is a discussion
with peers and seen as less exacting than an examination by experts and that the re-
port writing process is less extensive and more manageable. These are relevant consid-
erations and it is to be hoped that they will continue to serve as enabling and
encouraging factors in the second and subsequent rounds.

It is of great benefit not only to states, but also to the human rights systems to maximise
the complementarity of the UPR dialogue, treaty body reporting and special procedures

1® McMahon, E, Herding Cats and Sheep: Assessing State and Regional Behavior in the Universal Peri-
odic Review Mechanism of the United Nations Human Rights Council (2010).

45



and, importantly, to consider the overlaps or continuity in the recommendations that
flow from each. Indeed, the OHCHR report for UPR invites such an integrated overview
and some states have made connections between the various processes in their contri-
butions to the dialogue.

The UPR offers an opportunity to promote the universality of human rights: every coun-
try is reviewed with equal scrutiny, equal time and on the basis of the same standards.
The other universal aspect of the UPR is that, thus far, 100 per cent of states have ap-
peared in front of the Council for the Interactive Dialogue.

Of note is that fact that not one country has yet declared that human rights is a con-
cept that does not apply in their country's context; every country has submitted and en-
gaged with the UPR on the basis that the promotion and protection of economic, social,
cultural, civil and political rights in line with the Universal Declaration on Human
Rights'” is an aim worthy of pursuit. This may seem a natural enough statement now,
but in a previous time this perception of human rights might not have been so univer-
sally upheld.

Where disagreements have surfaced on rights specifically (as distinct from a number of
political disagreements), they have tended to be around the coverage of the framework
— for example, whether or not the death penalty is a human rights concern or whether
the prohibition of physical chastisement of children is contrary to their rights. These are
not unexpected areas of debate or disagreement; indeed on the former issue many re-
tentionist states have argued the unpopularity of abolition, whether or not they argue
for the legitimacy or deterrence of execution; indeed, some have not put the latter case.
These disputes relate to issues of political strategy, but do not offer a challenge to the
substance or legitimacy of the human rights discourse on this topic.

A similar analysis would apply to the issue of same-sex consensual sexual activity, where
many defences offered against decriminalisation can be categorised either as public in-
tolerance or a moral objection; these are distinct from saying that the human rights dis-
course should not address issues of discrimination or equality. This is an extremely
important development.

The UPR has allowed a wider discussion on human rights on the ground in countries
than is possible under the treaty body system. For example, The Bahamas, Brunei Darus-
salam, Malaysia, Tonga and Vanuatu were not, at the time of the UPR, party to the
ICCPR and ICESCR and therefore the respective treaty bodies are not able to discuss
these issues. However, the UPR Interactive Dialogues of these countries allowed dis-

17 HRC Resolution 5/1 states that one item forming the basis of review for UPR is the Universal Dec-
laration on Human Rights.
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cussion on this broad range of rights as provided for in the Universal Declaration on
Human Rights.

Over sixty years after the crafting of the Universal Declaration on Human Rights, to
which Commonwealth leaders recommitted themselves in 2009,'® it seems that the va-
lidity of the human rights framework is well established. States have created a new way
in which to assess their progress towards realising the vision of human rights; all are par-
ticipating in this mechanism and all have agreed, through discussion with their peers,
agendas for further action. This is a remarkable achievement.

Economic, social and cultural rights (ESCRs) have long been the poor cousin in the global
hierarchy of rights, with greater legitimacy and weight being given to the area of civil
and political rights. This hierarchy has ill served the inter-relationships between poverty,
hunger and other dimensions of economic marginalisation, on the one hand, and lack
of dignity, on the other. It is, after all, human dignity to which the philosophy of human
rights brings a commitment. To strengthen and to consolidate efforts that seek a greater
recognition and legitimacy for this branch of rights is an effort that must be supported.
A great deal of work has been done to explore the justiciability and measurement of
these rights, laying firm foundations for their greater realisation. The UPR arena has
allowed ESCRs to be raised frequently in international discourse and has afforded the
two sets of rights a place on the same platform. This can only serve to reduce the lower
status long given to ESCRs and address more fully the rights concerns of poorer states.

18 Trinidad and Tobago Affirmation on Values and Principles (2009).
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Hopes and Expectations for the UPR'"

A view from the former President of the Human Rights
Council

H.E. Ambassador Martin | Uhomoibhi, Permanent Secretary, Ministry of Foreign
Affairs, Nigeria

Having witnessed seven successive sessions of the Universal Periodic Review working
group, | am strengthened in my belief in the immense possibilities and promise of the
UPR, as envisaged in UN General Assembly Resolution 60/251, and as further elabo-
rated in Human Rights Council Resolution 5/1. Not only do these two documents af-
firm the universality, transparency and inclusiveness of the process, but they both speak
to the great potential of the UPR mechanism in the promotion and protection of human
rights globally.

The UPR, as one of the most innovative mechanisms of the HRC, has so far proved to be
quite successful. This is easily noticeable from the review of several states since the be-
ginning of the UPR. It is quite remarkable that in the short period of its existence, the UPR
has attracted 100 per cent participation by states. We have also witnessed a substantial
increase in the number of standing invitations to special procedures, including under-
takings by states to establish or improve the operational capacities of national human
rights institutions, among others. On account of these successes, one could venture to pro-
pose that the true genius of this mechanism would be fully recognised during the second
cycle of the UPR in 2012. At that time, states would be in a position to give an account
of the level of implementation of the recommendations previously made to them by their
peers.

In recognition of the great potential of the UPR, member states of the United Nations
continue to attach the highest priority to this mechanism, always striving to protect the
integrity of the process, which is unlike any other in the UN human rights architecture.
Member states are fully aware of the inbuilt devices in the mechanism for its reqular as-
sessment and appraisal. A good example of this is the opportunity offered by the HRC
general debate under agenda item 6 for states to share best practices and volunteer to
provide updates on the level of implementation of recommendations made during the
review and for the exchange of views on how to strengthen the mechanism, within the
framework of agreed modalities.

19 Please note that all contributions are taken from the presentations that were made by individual
speakers at the Commonwealth Mid-Term Review in 2010. All contributions represent the personal
views of the speaker, and do not necessarily represent those of the Commonwealth Secretariat.
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In comparison to other UN mechanisms, the UPR has, within its short period of existence,
achieved significant successes. In my view, this may be attributable to the UPR being a
new procedure and thus receiving overwhelming support by all concerned and influ-
enced by political considerations, which allows for peer pressure to ensure its success.

The Office of the High Commissioner for Human Rights is actively engaged and en-
courages the participation of all states, particularly those without diplomatic represen-
tation in Geneva.

During my Presidency of the Council, on a number of occasions | stated that the UPR is
actually a victim of its own success. This is attributable to the two principal challenges
facing the process.

First is the issue of constraints of time for the Interactive Dialogue as a result of over-sub-
scription. As a result of increasing interest by states in participating in the Interactive Di-
alogue, the Council has been faced with a situation where there are more states inscribed
to speak than there is time available. You will recall that three hours are earmarked for
the review of each state. During my tenure as President of the HRC, in consultation with
others, | tried to create space for all delegations wishing to take the floor without suc-
cess. You can only do so much at any one time. Providing speaking time to all delega-
tions still remains a contentious issue in the human rights community in Geneva.

Second is the issue of production of documents: this is related to the inability of con-
ference services to translate documents into all the UN official languages in good time.
In a few instances, the translation of the report of the UPR working group for some
states could not be published simply because they had exceeded the agreed number of
words.

| foresee the UPR living up to expectations as a process of evaluating the compliance
of national policies with international human rights law in which states submit them-
selves to the review according to the same methodology and the same criteria. Its suc-
cess largely depends on the maintenance of its universality, which has become a
trademark for the process.

On the whole, my conviction is that the UPR, in a few years to come, will live up to its
promise as a mechanism for governments to present their national reports and to engage
in the intense Interactive Dialogue that ensues. | have no doubt in my mind that this
innovative mechanism has the capacity to encourage the observance and fulfilment of
human rights by all states within their jurisdiction.
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A view from a state

H.E. Ambassador Joshua Sears, Director General, Ministry of Foreign Affairs,
The Bahamas

In undertaking a critical examination of the hopes and expectations of the Universal Pe-
riodic Review process, one must necessarily reflect upon the principles and framework
governing its establishment and operations to date.

In this connection it is important to be reminded that the Human Rights Council es-
tablished by General Assembly Resolution 60/251 on 15 March 2006 enjoyed almost
universal acceptance.?’ This is a compelling reason for the initial trust and current es-
teem with which the process is held and suggests that any compromise of this principle
would seriously undermine the future of the process.

The HRC has at its disposal a number of instruments to assist it in the discharge of its
mandate, including the UPR.

The UPR is a unique process with equality of application and treatment. All 192 UN
member countries, without exception, are pegged to be reviewed. By the end of 2010
some 144 countries will have been reviewed. As has been mentioned, it is particularly
noteworthy that every state scheduled has appeared before the UPR to date. The sched-
ule of review established long in advance enables the state under review adequate
preparatory time or, at the very least, adequate notice.

The UPR process, because of its co-operative character, is a key instrument of the Human
Rights Council. Its co-operative character allows member states to assess their own
human rights records, policies and institutions. It is important that these essential char-
acteristics remain.

The hopes and expectations of the UPR hinge upon the basis of its establishment, its
operations to date and, particularly, its recognition and acceptance by all stakeholders
as an effective and impartial instrument for monitoring the implementation of human
rights commitments of member states.

The integration of human rights in all important global issues such as the environment,
governance, democracy, health, culture, poverty and education will continue to propel
human rights issues onto national, regional and global agendas.

It is therefore most important for the various instrumentalities of the Human Rights
Council to be flexible and adaptable.

20 Four countries voted against the resolution: the USA, which is now a HRC member, Israel, Marshall
Islands and Palau; three countries abstained.
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An examination of the debate on the consideration of the HRC's report at the Third
Committee during the 64th regular session of the UN General Assembly was quite in-
structive. Several member states spoke positively about the UPR process and this, when
taken collectively, in my view captures the essence of the hopes and expectations of the
UPR. It shows that states have become advocates for the UPR process. This advocacy will
bolster and inspire confidence and credibility in the process. It will also encourage states
to be reviewed to attach greater importance to the preparatory process.

To summarise some of the expressions of hopes and expectations made by member
states:

 The translation of all the reports in the official working languages of the United
Nations is a necessity. It provides for greater access; transparency and access to
these reports is an important aspect of the preparatory process.

 Constructive, co-operative and interactive characteristics are fundamental to
sovereign respect and participation.

 With regard to country-specific resolutions, care must be exercised to ensure that
an atmosphere of confrontation and mistrust does not undermine the UPR process.

* Itis important to facilitate the participation of delegations from least developed or
geographically remote countries.

* The development of National Human Rights Institutions and stimulation of greater
co-ordination between them.

* The HRC should be a versatile body capable of addressing both specific situations
and thematic issues. Its effectiveness should be firmly based on certain
fundamental principles of co-operation, dialogue, objectivity and non-selectivity.

The role of the Troika

In the President's statement A/HRC/8 L.1 of 9 April 2006 on the modalities and prac-
tices for the UPR, the guidelines for the role of the Troika require states wishing to sub-
mit advance questions to do so via the Troika, which will relay them to the state under
review. The questions should conform to the basis of the UPR. The Secretariat is required
to transmit the questions no later than ten working days before the date of the review
in the working group.

The Bahamas received advanced questions from seven member states — Czech Repub-
lic, United Kingdom, Sweden, Denmark, Germany, Latvia and the Netherlands.

In my view, ten working days for non-Geneva based delegations is insufficient to address
the questions adequately. The state has to determine what would be its focus in the
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oral presentation. Based on the number of questions and recommendations posed by
states during the Interactive Dialogue, it would clearly be more useful if many of those
questions could be forwarded in advance. In the case of The Bahamas, we received some
67 questions or recommendations. However, when clustered they amounted to 24.

While it is the sovereign right of member states to raise questions directly during the
working groups, the submission of questions via the Troika contributes to a more or-
derly process.

The mechanics of forwarding the questions to the state under review must be improved
or information regarding this process needs to be better communicated, particularly to
non-Geneva based delegations.

Impact of governance on the UPR process

The reality is that the political process in a democracy occasions changes on a regular
and periodic basis. When this occurs, the momentum, priority and emphasis on human
rights also suffers. The institutionalisation of these issues on the agenda or platforms of
the political organisations is very important and perhaps the Commonwealth Secretariat
could enhance focus on this issue by commencing a dialogue with the major political
parties in the member states.

Recommendations

We know that states are required to report on the implementation of their commitments
undertaken at the review. This process will start in 2012. | believe that the Secretariat
could play a critical role in reminding and urging member states of the importance of
preparing for that eventuality.

The UPR process should be placed on the agendas of regional and sub- regional or-
ganisations. This would convey the message that the UPR is not solely a UN issue and
would assist in its institutionalisation of these organisations and enhancing its univer-
sality.

Reporting on commitments

The practice of reporting on the implementation of one's commitments periodically to
the HRC is good as it places the state in a position to be ready for the second round of
the UPR process.

In closing, The Bahamas expects the HRC to determine the modalities for the second
round of UPR in a timely manner so as to minimise uncertainty and to assist the states
under review and to adequately help stakeholders prepare for this critically important
litmus test.
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A view from two NGOs

Iniyan llango, Advocacy Programme Consultant, Commonwealth Human Rights
Initiative

The Commonwealth Human Rights Initiative (CHRI) is a pan-Commonwealth NGO which
Is mandated to ensure the practical realisation of human rights across the Common-
wealth. The CHRI has monitored many Commonwealth countries as they have under-
gone the UPR process, and have submitted stakeholder reports for a large number of
countries.

The role of the Commonwealth in the UPR process

Recognising the work the Commonwealth Secretariat currently does to support state
participation in the UPR process, the CHRI hopes that their work will continue and ex-
pand to place an emphasis on the importance of broad civil society consultations, and
follow-up consultations, which will also create the space for new initiatives in this area
to develop.

The CHRI hopes that the Commonwealth Foundation, whose mandate is to support civil
society groups in a number of areas, will begin supporting the participation of NGOs in
the UPR process.

Fostering consensus building through diplomatic negotiations around the 2011 review
of the Human Rights Council is also encouraged and it is hoped that the Common-
wealth Secretariat will play a key role in this area.

To strengthen the effectiveness of the UPR process, the CHRI would like to see recom-
mendations informing the work of the Secretariat's Political Affairs Division and the
Secretary-General's Office. Furthermore, it is hoped that the necessary resources and ca-
pacity will be provided to the Human Rights Unit at the Secretariat to enable them to
advance their work with the UPR and other work related to the Human Rights Council.

Hopes and aspirations for the 2011 review

The CHRI hopes that genuine broad-based consultation with all stakeholders will be-
come a mandatory requirement of the UPR process, including mandatory follow-up con-
sultations. A mechanism which provides assistance to states which do not have sufficient
resources to conduct adequate consultations should also be aspired to. Alongside this,
it iIs hoped that financial assistance, similar to the support available to states, will also
be provided to support the participation of national NGOs. A voluntary trust fund could
be established towards this aim.

A system of protection from reprisal for all stakeholders who co-operate with the UPR
and other UN mechanisms should also be introduced.
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UN Human Rights Mechanism

The CHRI hopes that to increase the effectiveness and value of the UPR system all UN
human rights mechanisms will incorporate UPR recommendations into their inquires, de-
cisions and statements. Particular notice of the progress made by countries in relation
to the recommendations received should be given when working on associated thematic
issues and country situations. This has begun to occur with treaty bodies and it is hoped
it will expand to other mechanisms.

NHRIs

Following criticism in some countries, the CHRI hopes that NHRIs will ensure that they
act as independent actors when they engage with the UPR system. NHRIs should also
take the initiative in organising broad civil society consultations, which includes creat-
ing the opportunity for civil society to be in dialogue with the state during the follow-
up stages of the UPR. NHRIs should also aim to actively participate in the review when
necessary, apply UPR recommendations in their own work and provide guidance for the
state to implement recommendations when appropriate.

Governments
The CHRI hopes that states will begin to ensure genuine broad-based consultations
with civil society and seriously consider the recommendations suggested by civil society
organisations.

States should ensure that follow-up consultations are conducted in order to monitor
and report on the progress made after participation in Geneva. Ideally, a focal office in
charge of the work surrounding the UPR would be established. This body could be man-
dated periodically to monitor the progress made in implementing recommendations,
ensure that the state reports back to the UPR, and act as a window of communication
and information sharing for civil society.

States should also work to eliminate reprisals for those stakeholders who participate in
the UPR system and ensure the independence of NHRIs.

It is hoped that states will adopt and mainstream recommendations, and use them in
national policies and legislation to a greater extent. When there is no genuine claim, lack
of capacity or resources should not be used as an excuse for failing to implement rec-
ommendations or holding adequate consultations. States should also refrain from or-
chestrating mutual arrangements to influence their review and they should aim to make
their recommendations to other states more specific.

The CHRI also hopes that states will create public awareness of the UPR process and in-
clude teaching about the process in academic curriculums and other relevant schools
where the work of the UN is taught.
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The judiciary

The judiciary can also increase the effectiveness of the UPR by considering relevant rec-
ommendations in their proceedings and decision-making. It is hoped they will work to
this aim.

Civil society

The CHRI hopes that civil society organisations will maximise their involvement with
the UPR system and engage with the state during the early preparatory stages, press-
ing for consultation.

Civil society organisations also have a role to play in monitoring the progress made by
the state in effectively implementing UPR recommendations and it is hoped that their
work will develop in this area, enabling them to submit follow-up information at the
next review.

Donor agencies and other governments

The CHRI hopes that donor agencies and governments will increase the funds for UPR-
related work, increasing the capacity for enhanced engagement by all actors. Money
should be used to establish basic national infrastructure which will improve the suc-
cessful working of the UPR. This funding should be sustainable, and avoid creating aid
dependency for UPR work.

Roland Chauville, Director, UPR Info

UPR Info is a non-profit and non-governmental organisation based in Geneva. UPR Info
intends both to raise awareness and provide capacity-building tools for the various actors
in the UPR process, such as UN member states, NGOs, NHRIs and civil society in general.

Hope and expectations for the second cycle

In discussing the hopes and expectations of the UPR, it must be emphasised that the
purpose of its establishment is to secure the advancement of protection for human rights
on the ground.

To date, much focus has been placed on the UPR recommendations, but what will be-
come apparent during the second cycle is the importance of implementing the recom-
mendations made and the impact it has had on protecting human rights during the
previous four years.

It is also hoped that recommendations rejected during the first cycle will be reconsidered.

2011 review
One of the key issues it is hoped will be re-evaluated is the process of registering to
speak, which is currently open to manipulation by the state under review. The issue of
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translation with regard to reports, which has been raised by a number of speakers, also
needs to be reconsidered.

Lastly, for the 2011 review, UPR Info is strongly against the re-opening of Resolution
5/1, and remains content with the current format of the actual review procedures.

Response to recommendations

Unfortunately, during the first cycle many of the recommendations have been lost in the
system due to a lack of state response. It is hoped that all recommendations, whether
accepted or not, will at the very least be acknowledged by the state. Recommendations
need to be clearly responded to by states and emphasis needs to be placed on the im-
portance of giving a clear response, not just on accepting suggestions. The process will
be ineffective if states do not confirm whether they intend to accept or reject recom-
mendations; accountability will not be possible and the reporting and lobbying efforts
by NGOs will be lost.

It is also hoped that future recommendations will be clear and action-orientated. This
will enable the state under review to gain a clear idea of what steps need to be taken
to improve the human rights situation in their country and limit the opportunity for ob-
scurity to be given as a reason for failing to accept or implement recommendations.

UPR Info hopes that recommendations which request states under review to ‘continue’
current state policy will be discouraged at future review sessions. Recommendations
framed in this manner do not address problem areas and therefore are ineffective in im-
proving the human rights situation.

It Is also hoped that the implementation stages of the UPR will create and encourage
an efficient working relationship between the state and civil society in order to improve
the human rights situation. The state will not always have a solution on how to achieve
a certain aim and it may be fruitful to seek the practical advice of NGOs.

New issues

The UPR brings hope for new human rights issues to be raised, particularly those which
are not given a specific platform within the other UN human rights mechanisms, such
as sexual rights. This issue of sexual rights has been raised a number of times during UPR
sessions, whereas under the framework of other UN human rights mechanisms it has
been given little attention. This reiterates the universal aspect of the UPR, not only in
the sense that every state is reviewed, but also in that there is room for all human rights
concerns to be raised. UPR Info hopes new issues will continue to be raised through the
UPR process.
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Possible improvements

The UPR should not be treated as an examination, with states congratulating each other
once their three-hour session is over. This encourages the mindset that the UPR is lim-
ited only to the procedure in Geneva, shifting the focus away from the importance of
actually implementing recommendations.

A suggestion is that NGOs who wish to lobby governments will probably be more ef-
fective if they arrive in Geneva at least one month in advance for their work to be ef-
fective. This allows contributions to be made to diplomatic missions based in Geneva in
time for questions for the Interactive Dialogue to be formulated. When this is not pos-
sible, lobbying can be done through embassies in the country under review.
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A view from the Commonwealth Secretariat
Dr Purna Sen, Head of Human Rights, Commonwealth Secretariat

The first round of the UPR has by and large been considered by many to have had pos-
itive aspects. The depth of enquiry involved has varied, but appears to be growing in-
creasingly rigorous with time.

The Human Rights Council began, in the latter half of 2010, a review of the UPR to
date and an associated discussion on the upcoming second round. Some aspects of the
process which have had glitches are clearly appropriate subjects for review. Below, we
discuss the most pressing of these and we begin here with an overview of the next stage
in the UPR.

Table A. Commonalities and divergences

Round 1: 2008-2011 Round 2: commencing in 2012
Preparation: In-country Report writing Report writing
Consultation Consultation

Co-operation (national and
international) on implementation
of round 1 recommendations

The Review: Interactive Dialogue - Interactive Dialogue —
Geneva element three hours three hours?
Troika Four and a half hours?
Troika

Reporting on implementation of
round 1 recommendations
Receiving and accepting new
recommendations

Report adoption Returning to recommendations
not accepted in round 17
Report adoption

Implementation

The most important structural shift between the first and second rounds of the UPR is
that the second phase will cover reporting on recommendations that were accepted by
the state under review. Commonalities and divergences between the two rounds are
captured in Table A.

While the preparation and consultation remain common to both rounds, the major
difference is that the state under review will be expected to report on progress against
the recommendation accepted by them in the first round. There are some who argue that
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this feature will prove to be the critical test for the UPR, as it is here that the stated aim
— of bringing change on the ground — will be known to have succeeded or failed. It is
likely that SuR may also extend their discussions, as may others, beyond the accepted
recommendations.

| have noted earlier that the countries which reported the greatest usefulness and rele-
vance of the UPR were those that brought an honest and open approach to the table.
If this approach were to characterise the second round we could find, once more, that
the UPR may confound its critics. It would be a considerable achievement if states felt
able to share with their peers not only the areas in which implementation has moved
forward well, in co-operation with stakeholders or with technical support, but also to say
when and where this has been problematic. They may also show an openness to re-vis-
iting recommendations that were not initially accepted. There needs to be an atmosphere
of receptiveness and understanding for genuine challenges that will not extend to sit-
uations where the challenges identified are merely a cloak for inaction or lack of will.

A few specific areas for improvements in the process are discussed below, but the most
important feature of the implementation phase is the need to begin work immediately.
Four years is a very brief time in which to make a range of commitments come to fruition;
indeed many will take longer than that, especially if they involve a shift in attitudes or
awareness.

Making recommendations

Recommendations accepted at the UPR enjoy the support of the state, which is thereby
tasked with implementation. That they have political support for follow-through is a
strength here and it is reasonable to hope for progress on these post-Geneva. Treaty
body recommendations, on the other hand, enjoy the force of law.

Where treaty body and UPR recommendations coincide and are accepted by the state
under review, there is a confluence of legal obligation and political will. States may find
it useful to consider treaty body recommendations when formulating their UPR com-
ments and suggestions. The international human rights system has a number of differ-
ent elements, but they are intended to form a whole; the parts are to connect and
complement each other. In this respect, it is helpful for states and stakeholders to see
the UPR as an adjunct (see Resolution 60/2571) to treaty body mechanisms and special
procedures, rather than a substitute for these.

While the full participation rate must be applauded, this should not come at the cost of
ongoing engagement with those other mechanisms. Likewise, the treaty body reviews
could usefully draw on the discussions and recommendations to states under review. It
Is to be hoped that the coherence intended across different elements of the human
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rights framework is realised in practice. UPR has the potential to become the glue that
can link and hold the different parts together.

Clarity of recommendations

The ease with which recommendations can have relevance in-country is in part deter-
mined by their clarity and focus. In the first two years of the review there have been sug-
gestions to states that cover a number of different areas and which are then difficult to
implement. This is an example: ‘It is recommended that [the State under Review] adopts
concrete grassroots programmes to sensitise communities, in particular traditional chiefs,
and spread them into all communities to abolish cultural practices, which violate the
human rights, life and dignity of women and young girls'.

This wording seeks to cover much ground but makes it difficult for the state under re-
view to give a clear response. The report of a state under review reflects such confusion
and at times it has been difficult to ascertain which recommendations have been ac-
cepted and which have been rejected.

Indeed, there Is a risk that some recommendations are not dealt with at all by the state
under review. The HRC President has, on occasion, intervened to seek clarity. During
HRU observations in Geneva and in analysis for this publication, it has been difficult at
times to determine exactly how many recommendations have been made or accepted.
For the second round it would be worth considering how to reduce this confusion for
states and for the mechanism.

Two elements could improve this situation. The first is that recommendations could be
more tightly worded and focused. States that engage in the Interactive Dialogue may
wish to consider their comments or suggestions in (at least) two parts:

a) What is the area they wish to address in their comment? Is it gender inequality,
rural poverty, violence against women, displacement? Throwing in too many issues
at once Is not always helpful to the state under review.

b) What action/s is or are sought from the state under review? Is it a new policy or
law? Is it progress on some work already begun? Is it implementation of a treaty
body recommendation already made? Specificity in the request being made would
facilitate not only understanding, but also the potential for acceptance by the
state under review and effective follow through.

Documenting responses

In turn, states under review can improve the nature of their responses to the recom-
mendations they receive. Giving a response and making this clear is essential to the suc-
cess and relevance of the UPR process. Clearer wording and intent of recommendations
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would assist this. In addition, the state under review might consider a written summa-
tive response to the recommendations they receive. Some states have issued a docu-
ment some months after the Interactive Dialogue called ‘Addendum 1', which provides
a user-friendly and clear summary of responses.”'

Commonwealth hopes

Two much noted characteristics of the UPR story to date are the 100 per cent partici-
pation rate and the acceptance of numerous recommendations by states. Contributors
to this volume have signalled their hopefulness for the UPR and its move into its sec-
ond round, where states will report on progress made on implementation. They see this
as the real 'test’ of the UPR's success: change on the ground.

The mid-term review seminar organised at the Commonwealth in March 2010 was a
valuable opportunity to start to consider more fully the implementation stage of the
process. Some key lessons emerge from the early work in which the Commonwealth has
been engaged and through discussion with many states.

Tackling the range of recommendations

While the number of recommendations received by countries may be daunting (partic-
ularly for the countries that underwent UPR in the later sessions), many of these will not
be new. Many relate to issues that have already been raised in treaty reviews and oth-
ers may already be part of countries' national priorities and policies. Kenya underwent
UPR in 2010 and received 150 recommendations and accepted 143 of these, stating
that many of these were already in line with existing national priorities and policies.

It is worth clustering the recommendations into groups or topics, policy areas, depart-
mental briefs or in some contextually fitting way. This is especially helpful where there
are a large number of recommendations that have been accepted.

The next stage would be to draw up an implementation plan and to allocate areas of
responsibility, with timelines. If this work is done as a national effort a national action
plan on human rights?? may result. Some states have found it helpful to establish an
oversight or co-ordinating mechanism, such as a UPR Committee or working group
that brings together staff from different ministries. There is also a strong case for the es-
tablishment or maintenance of consultation mechanisms with stakeholders in the im-
plementation agenda. Commonwealth states undertook consultations on UPR in a

211n 2008-2009 19 Commonwealth countries provided written responses to the outstanding recom-
mendations in the form of Addendum 1, including India, UK, Zambia, Pakistan, Sri Lanka, Botswana,
The Bahamas, Barbados, Cameroon, Mauritius, Bangladesh, Malaysia, Canada, Vanuatu, Belize, Malta,
New Zealand, Brunei Darussalam and Cyprus.

22 The Human Rights Unit has a publication on developing national action plans and offers support
in such efforts.
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variety of ways that can provide a useful starting point for in-country dialogues to take
forward recommendations.?®> HRU follow-up work is introducing to states and stake-
holders a matrix through which this approach can be progressed.

Interim updates

During the March 2010 HRC session, the representative of Nigeria, on behalf of the
African Group, called on all stakeholders to provide periodic updates on the implemen-
tation of recommendations. This practice had already begun with countries such as the
UK, Bahrain and Colombia providing voluntary updates on implementation.

Such updates fulfil at least two functions: first of all they offer a staging post for the
state, which can commit to implementation and see how it is progressing. This is helpful
in getting the follow-up work underway at an early stage and avoiding the potential of
coming up to a second round report and discovering, perhaps with disappointment and
perhaps panic, that little has been achieved. Second, it can alert the HRC to any diffi-
culties, especially any unforeseen circumstances, that have impeded implementation
ahead of the formal second report. This in turn may open the possibility for revisiting the
technical co-operation elements of the UPR.

As a bonus, this process may provide good examples of work that could serve as inspi-
ration for others faced with similar recommendations or challenges. It is this element of
cross-country learning that has proved invaluable in the Commonwealth’s work on UPR
and for which few opportunities exist.

In 2010 the OHCHR added to its UPR website interim documents (Implementation re-
ports) provided by states.* This page was created in September 2010 and at the time
of writing contained the reports of ten countries.?> The provision of additional Imple-
mentation reports to the OHCHR may facilitate the sharing of lessons and ideas among
states and stakeholders.

Round 2

There is some trepidation as to the nature of the discussions in round 2. How open will
states be in recording progress? Will there be a tendency to cover up shortcomings, to
find excuses for lack of implementation? Or will states whose recommendations have not
found fulfilment be critical when this is reported? Is it possible that genuine reasons for
lack of implementation will be seen as excuses and bring adverse consequences? There
have been suggestions that overseas development assistance (ODA) may in future be

23 See Universal Periodic Review of Human Rights: Towards Best Practice (Commonwealth Secretariat,
2009).

%4 accessed March 2011.

25 Argentina, Bahrain, Chile, Colombia, Ecuador, Japan, Mauritius, Netherlands, Romania and Ukraine.

62



tied to UPR implementation. Indeed, this does give import to the process, though in-
creasing conditionality by the West comes with consequent difficulties.

A 6 month break between round 1 and 2 has been agreed by the HRC. This could per-
haps allow time for further consultation on any changes required and provide time to
disseminate to all states. There is a need to guard against any potential loss of mo-
mentum inbetween the two rounds. The need to report on implementation could in-
hibit frankness, or even attendance, in the second round. It is to be hoped that
attendance does not slip below the 100 per cent rate achieved in the first round.

Clarity is needed before the commencement of round 2 on the way in which recom-
mendations not accepted in the first round will be handled. Can they be brought back
to the table or does prior rejection by the state under review render the subject or rec-
ommendation beyond discussion? How receptive will the state under review be to hear-
ing again recommendations which it has already rejected, perhaps unequivocally?

It is to be hoped that the review currently being undertaken by the HRC, under the able
Presidency of H.E. Mr Sihasak Phuangketkeow will be able successfully and in a timely
manner to address a host of more and less difficult matters. The HRU has already sub-
mitted a brief document for the working group on UPR to consider,?® hopes that this pub-
lication will also prove useful and remains available for any further discussion.

Geneva office space

Switzerland offers states without permanent missions in Geneva free office space dur-
ing their stay in Geneva for their UPR. The Swiss Permanent Mission to the UN is the con-
tact route for this facility.

The Commonwealth Secretariat opened a Small States Office in Geneva in 2011. This will
provide subsidised office space, especially for small states that do not have representa-
tion in Geneva. The HRU hopes to have expertise based in this office to engage with
members on the UPR and on other human rights areas.

Looking forward

The UPR has confounded some of its critics by offering a more substantive human rights
dialogue than expected and by subjecting all states to a similar process in reality, not
just in theory. If any States under Review have had lighter treatment, it seems to be the
small states that are not often seen at the HRC; at least this is so in the Commonwealth
context. There seems to be goodwill towards them and a warm welcome for their pres-
ence in Geneva. It is hoped that office options in Geneva and Commonwealth human

26 The HRU's submission to the Human Rights Council Review can be found in Annex 6.
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rights support there will enhance their opportunities to interact further with the UPR,
other human rights mechanisms and discussions.

Most states reviewed in the early years of the review have engaged at a high level and
with receptiveness to hearing how their peers would like to see progress take shape and
support such efforts. That many recommendations have been accepted is a testimony
to this and it is to be hoped that the UPR will continue in this spirit.

Stakeholders have engaged increasingly and with greater effect in the UPR, including
some NHRIs. There is scope for much greater involvement in the next round and in the
implementation phase.

On the other hand, to expect the absence of politics is an unreal aspiration. Regional
groupings have played a key role and regional loyalties have come into play, whether
sought or not. This need not always be problematic, but where it stops an open discus-
sion It is certainly obstructive. The UPR has not overcome these divisions and perhaps
it cannot hope to do so. The Commonwealth, with its claimed shared bonds of values
that include the promotion of human rights and democracy, has not trumped regional
loyalties and there is considerable room for further consolidation of the Commonwealth
bond for the promotion of human rights on a global stage.

The second round of the UPR will have a very different flavour from the first. The blank
page with which the process opened is no longer there: this time there is a report card
on whether or not, and to what extent, accepted promises have been fulfilled. To date,
there is no agreed format or measure for determining the nature or extent of progress
on recommendations. In 2011 the HRU work programme seeks to assist and support
Commonwealth members in addressing these questions, so that their implementation
programmes and second reports can be manageable and meaningful.

The Secretariat continues its support for the UPR and for efforts to make the process in-
creasingly effective in bringing substantive progress on rights for the general population
and in particular for the most marginalised and vulnerable. From here we hope to work
with states and stakeholders, to encourage the acceptance of recommendations, to sup-
port cross-sectoral dialogue and consultation, and to assist in establishing effective
forms of planning and monitoring implementation. We remain available for assistance
when requested in addition to the Commonwealth-wide initiatives on UPR that are al-
ready planned.
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Mid-Term Commonwealth Commentary on
the UPR

Consultations and Drafting the Report

From the perspective of states

* States to engage in wide consultations with stakeholders and to do so in good
time for the purposes of drafting a comprehensive report on the human rights
situation on the ground.

* States' better co-ordination and collaboration with stakeholders will go a long way
in developing and fostering better working relations for the UPR process and
beyond.

* States to ensure the establishment of designated committees to assist in the co-
ordination, consultation and preparation of the report, as well as in the
implementation of the recommendations.

« States identified that a clear and outright political commitment from the
leadership was crucial for a successful process.

 Sharing and exchange of information/best practices was reinforced as an ongoing
process which is pivotal for all stakeholders throughout the process.

From the perspective of stakeholders
* Stakeholders to engage closely with states in good time for the preparation of a
comprehensive report on the human rights situation on the ground.

* National institutions can play a role not only by pro-active engagement, but also
through integration of specific UPR-related action plans in their mandate to
promote and protect human rights.

« Stakeholders emphasised that their reports should included clear, concrete and
action-oriented recommendations directed to the state, so that pertinent human
rights concerns receive prominence and suggested action.

* NGOs reinforced the fact that formation of a coalition/network which is
participatory, inclusive and transparent is beneficial to oversee, support and steer
through civil society engagement with the UPR process in all its stages.
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Review in Geneva

From the perspective of states

States noted that some recommendations present challenges for being too vague
or cover a wide range of issues/themes. This presented challenges in deciding on
state responses to recommendations.

States proposed that recommendations be clustered by themes before the
adoption of the report with the assistance of the Troika or the OHCHR or both,
and with the inputs of the recommending states.

States called for the HRC to consider ways of enhancing opportunities for small
states’ engagement with the UPR. Innovative ways such as being allowed to make
oral interventions via video submissions or video link was proposed.

From the perspective of stakeholders

Stakeholders urged that recommendations made to the state under review are
constructive, specific and measurable. The states under review were equally
encouraged to document and record definitive responses in a clear and articulate
manner, as this will provide guidance for UPR follow-up.

The absence or poor representation of national stakeholder reports in the process
was identified as a major concern. Stakeholders called for increasing awareness of
and resources for adequate participation of the stakeholders in the all phases of
the UPR.

UPR Follow-up and Implementation

From the perspective of states

States are aware of the challenges in the implementation of recommendations for
a number of reasons: where recommendations are vague; where accepted
recommendations are met with changes in government policy; time constraints;
constitutional challenges; sensitive issues (such as the death penalty and sexual
orientation); popular traditional and religious beliefs. States need to resolve how
to address, target and overcome these known challenges when pulling together
implementation.

Implementation of recommendations could be greatly improved through
supporting and strengthening NHRIs. There was also acknowledgement that state
engagement and/or collaboration with civil society at the follow-up and
implementation stage would be beneficial to all parties involved.

* There is awareness that there is not much precedence to follow in terms of state
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implementation of many human rights recommendations. It was strongly
recommended that a collection of good practices, good examples of collaboration,
uses for technology, and training would be very useful for states in this stage of
the UPR process.

A national monitoring committee was identified as a mechanism that would be
well placed to gather and review information being fed through by all ministries
working on implementation. This information sharing would allow actors to see
the work being done on all thematic areas of accepted recommendations.

From the perspective of stakeholders (NHRIs and NGOs)

It was advised to consider linking accepted UPR recommendations to the
organisations' strategy in order to follow-up the implementation of states.

Organisations should consider monitoring the state with regard to the
implementation of recommendations that come out of the UPR. For example,
NHRIs could play a role in identifying and correlating state agencies to various
UPR recommendations to determine which agencies have the role and
responsibility for implementation.

Organisations should take advantage of goodwill shown where a state has
accepted a number of UPR recommendations and has shown a political
willingness to engage in human rights.

Where possible, stakeholders could play a stronger role in raising awareness of the
recommendations accepted in Geneva.

NHRIs have an important role to play in the post-review UPR stage with regard to
the implementation of recommendations.

Organisations should make efforts to continue to consult and maintain dialogue
with the state with regard to the role of NHRIs and NGOs in UPR-follow up. Where
appropriate, creating and maintaining good working relationships with key
government ministries was mentioned as an effective way for stakeholders to
ensure their involvement in the implementation stages.

Stakeholders could publish reports on the status of implementation to raise
awareness. A categorised database of recommendations could also be established
— these initiatives could be done with consultation and involvement of the state.

Stakeholders encouraged the states to submit interim reports to the HRC before
the second cycle of UPR. It was proposed that such a practice would not only
outline scheduling of a state’s follow-up work, but also allow the HRC to have a
sense of in-country progress on UPR.

67



o
o.
-
(b}
-
e
(T
(@)
=
2
>
(b}
oc
£
o
'T
=
=
L=
=
(3]
(5]
=
o
o
£
£
(@)
®)
(<D}
-
pra)
(@)
i
("]
e
(@)
s
= |
o]
‘=
)
c
(@)
O
(T
(@)
e
A
—

List of Contributors to the Commonwealth
Mid-Term Review of the UPR

Roland Chauville, Director, UPR Info
Patricia Essel, Programme Manager, Women in Law and Development in Africa, Ghana

Susan Hyland, Head of Human Rights, Democracy and Governance, Foreign and
Commonwealth Office, UK

Iniyan llango, Advocacy Programme Consultant, Commonwealth Human Rights
Initiative

Sultana Kamal, Executive Director, Ain o Salish Kendro (ASK), Bangladesh
Evelyn Keelson, Attorney-General's Department, Ministry of Justice, Ghana
Andrew Khoo, Chair, Human Rights Committee, Malaysian Bar Council, Malaysia

David Langtry, Deputy Chief Commissioner of the Canadian Human Rights
Commission, Canada

Zahid Mohammed, former Vice-President, Human Rights Commission of the Maldives

Advocate Lawrence Mushwana, Chairperson, South African Human Rights
Commission, South Africa

Aruna Devi Narain, Assistant Solicitor General, Attorney-General's Office, Mauritius

H.E. Ambassador Joshua Sears, Director General, Ministry of Foreign Affairs,
The Bahamas

Lopeti Senituli, Adviser to the Prime Minister, Office of the Prime Minister, Tonga

H.E. Ambassador Martin | Uhomoibhi, former President, Human Rights Council and
former Permanent Representative of Nigeria to the United Nations Office in
Geneva, Nigeria
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Annex 1

Methodology
Methodology for themes

The HRU reviewed all UPR recommendations received by Commonwealth countries in
2008 and 2009 and categorised them into themes, where possible, or identified spe-
cific national cases. In total there were 111 themes and all are listed here for reference,
with examples given for clarity where themes may be open to interpretation:

UPR recommendation/theme Example/clarity

Anti-corruption

African peer review mechanism

Boat people/vulnerable groups

Case of Teonea v Kaupule

Caste

Central Kalahari game reserve
communities

Child labour
Child soldiers

Children's rights

Chittagong hill tracts accord

Clemency petitions

Climate change/environment

Conflict resolution

Constitutional reforms

Consumer rights

Corporal punishment

Counter-terrorism and human
rights

)
(@)
L=
o
e
o
i
ey
()
=

69




Civil and political rights

Theme was used where recommendation
referred generally to ‘civil and political rights'.

CSOs

Custom and human rights

e.g. 'Take more concrete measures with a view to
fostering a genuine human rights culture with
due regard to national and regional
particularities as well as historical, cultural and
religious backgrounds'

(Islamic Republic of Iran during the UPR of
Brunei Darussalam).

Death penalty

Democratisation process

e.g. To continue the democratisation process on
which it has embarked so courageously' (Holy
See during the UPR of Tonga).

Detainee rights

Disappearances

Domestication

Durban review conference

Economic and financial crimes

e.g. Pursue its efforts in order to ensure the
efficient working of the Economic and Financial
Crimes Commission (Cote d'lvoire during the
UPR of Nigeria).

Emergency regulations

e.g. 'As the nominal state of emergency has
unintended consequences for government
accountability, review it and produce a timetable
on how it might be ended’ (UK during the UPR
of Brunei Darussalam).

Equality and non-discrimination

Economic, social and cultural rights Theme used where recommendation referred

generally to ‘economic, social and cultural
rights’.

Extra-judicial killings

Fair elections
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Fair trial

Freedom of assembly/association

Freedom of expression/opinion

Freedom of movement

Freedom of the press

Freedom of religion

Gender equality

General e.g. 'Continue its endeavours towards better
serving its people by securing a higher standard
of human rights' (Turkey during the UPR of
Tonga).

Genocide

HIV/AIDS

HR and armed conflict

HR education/awareness
raising/training

HR monitoring/OHCHR presence

HRC

Human Rights Defenders

Humanitarian assistance

ILO conventions

Indigenous rights

Internal Security Act

Internally displaced persons

International standards

e.g. 'Implement international human rights
obligations within Federally Administered Tribal
Areas and refrain from detention that
contravenes international standards of due
process' (Canada during the UPR of Pakistan).
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Justice

Juvenile justice

Labour rights/decent work

Land rights e.g. 'Provide access to land and support for the
residents of the Reserve, as specified in the
United Nations Declaration on the Rights of
Indigenous Peoples, and work with the land
boards of the various districts to ensure equity In
land allocation’ (Denmark during the UPR of
Botswana).

Marriage rights Including polygamy, forced marriage.

Millennium Development Goals

Migrant rights

Minority rights

National action plan

National institutions

NHRIs

Ombudsman

Peace process

Poverty reduction and eradication

Prison conditions/standards

Racism

Ratifications

Refugee/asylum seekers' rights

Religious tolerance

Representation of the People's Act

Resources to address human rights

Right to education

Right to food
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Right to health

Right to housing

Right to information

Right to life

Right to property

e.g. 'Protect Mayan customary property rights in
accordance with Mayan customary laws and
land tenure in consultation with affected Mayan
people of Toledo district’ (Slovenia during the
UPR of Belize).

Rights of persons with disabilities

Rights of religious minorities

Rights of senior citizens

Rights of young people

Rome statute

Rule of law

Safe drinking water and sanitation facilities

Sectarian violence

Sexual education

e.g. 'Formulate a national policy on sexual
education’ (Finland during the UPR of Malta).

Sexual orientation

e.g. 'Follow the Council of the European Union
Asylum Qualification Directive in future cases
with regard to sexual orientation as a ground for
asylum-seeking' (Canada during the UPR of UK).

Sexual offences

e.g. ‘'Strengthen enforcement legislation and
programmes regarding prohibition of
commercial sexual exploitation of children’
(Philippines during the UPR of Canada).

Share experience

e.g. ‘'Share experience and efforts on religious
harmony' (Sudan during the UPR of Cameroon).

Sharia law

Special procedures
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State agents

Technical assistance

e.g. 'Seek the support and advice of the various
United Nations agencies in order to meet its
international commitments in the protection and
safeguarding of human rights' (Mexico during
the UPR of The Bahamas).

Torture

Tourism

e.g. '‘Continue to reinforce its jurisdiction in
relation to the human rights of consumers in
general and more particularly as applicable to
the tourism sector' (Morocco during the UPR of
Malta).

Treaty bodies

Treaty of Waitangi

Tribal rights

Turkish—Cypriot relations

UN human rights mechanisms

UPR follow-up

Violence against women

Violence against women includes all
recommendations pertaining to female genital
mutilation, rape in marriage, domestic violence,
rape, trafficking.

Victims support

Vulnerable groups

e.g. 'Take measures to ensure access to
humanitarian assistance for vulnerable
populations and take further measures to
protect civilians, including human rights
defenders and humanitarian workers' (Ireland
during the UPR of Sri Lanka).

Withdrawal of reservations

Women's rights

Yogyakarta principles
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Methodology for theme break-down

Every recommendation submitted to the state under review was analysed to identify
the themes raised. Each recommendation did not necessarily equate to one theme, be-
cause in many instances recommendations received by the state under review relate to
multiple themes. For example: Take measures to eliminate corporal punishment as a le-
gitimate sanction in the law and to discourage its use in schools with a view to its even-
tual and total abolition, conduct public awareness initiatives to change people’s attitudes
to corporal punishment.

In this particular recommendation, two themes were identified: corporal punishment
and awareness raising on the issue.

A total number of 111 themes were identified in this process. The table below displays
the 111 themes against the 25 Commonwealth countries that underwent the UPR work-
ing group in 2008 and 2009. The table shows only the themes that were raised in the
recommendations, but does not give a count of the number of times each theme was
raised.

For the purposes of graphical representation, the 111 themes were grouped under eight
headings, as follows:

1) International treaties and standards

2) National/international process and mechanisms

3) Specific national cases/national legal and constitutional concerns
4) Civil and political rights and freedoms

5) Economic, social and cultural rights and freedoms

6) Human rights principles

7) Special groups

8) Other

UPR recommendations - levels of action

In pursuing analytical research on the UPR, the Secretariat has found it useful to draw
upon a ranking according to the level of action required by the recommendation in ques-
tion. This method was developed by Professor Edward McMahon of the University of
Vermont and UPR Info, an NGO based in Geneva. The methodology involves an assess-
ment of the first verb and the overall action contained in the recommendation and ranks
it on a scale from 1 (minimal action) to 5 (specific action). The following is taken from
the UPR Info website:?’

27 www.upr-info.org
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Categories

1. Recommendation directed at non-state under review states, or calling upon the
state under review to request technical assistance or share information (example
of verbs: call on, seek, share).

2. Recommendation emphasising continuity (example of verbs: continue, maintain,
persevere, pursue).

3. Recommendation to consider change (example of verbs: analyse, consider,
envisage envision, explore, reflect upon, revise, review, study).

4. Recommendation of action that contains a general element (example of verbs:
accelerate, address, encourage, engage with, ensure, guarantee, intensify,
promote, speed up, strengthen, take action, take measures or steps towards).

5. Recommendation of specific action (example of verbs: conduct, develop,
eliminate, establish, investigate, undertake, as well as legal verbs: abolish,
accede, adopt, amend. implement, enforce, ratify).

Principles

When there is an equal rationale for two different actions in a recommendation, em-
phasis is generally placed on the first one.

When a recommendation is starting with two verbs, the second one is taken into ac-
count.

Example: '‘Continue and strengthen’— category 4.

When a recommendation starts with a general action, but then provides examples of
specific actions, it is considered as category 5. Example: ‘Improve women's rights by
amending the family code’.

The Secretariat accepted this formulation for assessing UPR recommendations. These lev-
els of action have been used by the HRU for all recommendations received by Com-
monwealth countries. Then we compared the levels against the responses the countries
gave to those recommendations (accepted, rejected, pending/unclear, noted).

Responses to recommendations

The HRU also chose to look at the responses given by the state under review to the rec-
ommendations received. HRC Resolution 5/1 states that '/Recommendations that enjoy
the support of the State concerned will be identified as such. Other recommendations,
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together with the comments of the State concerned thereon, will be noted.' Despite this
provision, states' response to recommendations have not always been clear. In light of
this, we have chosen to group responses as follows: accepted, rejected, noted/unclear,
pending. The responses have been taken from statements made by the state under re-
view during any stage of the UPR working group or in oral statements or written sub-
missions made at the time of the UPR plenary session.

Accepted is used only where a state has given a clear indication of acceptance of a rec-
ommendation, including phrases such as 'accept’, 'supports' and ‘enjoy the support of".
An example of this is: X accepts all recommendations, except those mentioned in sec-
tion D.

Rejected is given as a position where states have provided clear indications that a rec-
ommendation is not accepted, including phrases such as ‘reject’, ‘not accepted' and
‘does not enjoy the support of'. An example is: X does not accept the recommendation
to consider ratifying the remaining two fundamental ILO conventions.

Noted/unclear is used to indicate where states have not offered a clear position of
their response to recommendations or where the response given was ambiguous in terms
of explicit acceptance or rejection. An example is: X takes note of recommendations 12
and 13.

Some states have chosen not to give an outright response of acceptance or rejection to
a recommendation during any stage of the UPR working group, and instead state that
the recommendation is noted/unclear. We do not interpret this recommendation to be
accepted or rejected; instead, this is seen as no position being given and that the state
in question is reserving judgement.

Pending is used where states have either not provided the HRC with an individual re-
sponse to the recommendation in question.

As mentioned above, the responses given by states to recommendations are sometimes
unclear and this topic has been the subject of much discussion, particularly in the run-
up to the review of the HRC and its mechanisms. Therefore, while the Secretariat follows
the methodology above for determining a state's response to the recommendations re-
ceived, the determination does not necessarily reflect the official position of individual
states.

The HRU makes a determination of state responses from statements and written con-
tributions made to the HRC, including the UPR working group, the UPR plenary session
and addendum documents.
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Annex 2

List of UPR Delegations and Statistics,
2008-2009

Commonwealth UPR delegations:

25 countries: 317 total persons in delegations

Average delegation size: 12.5

Largest delegation: Malaysia (32)

Smallest delegation: Dominica (1)

Equal female to male ratio: 3 (The Bahamas, Vanuatu, New Zealand)

Higher female to male ratio: 9 (South Africa, UK, Ghana, Zambia, Tuvalu, Mauritius, Belize,
Brunei Darussalam, Cyprus)

Higher male to female ratio: 13 (India, Pakistan, Sri Lanka, Tonga, Botswana, Barbados,
Cameroon, Nigeria, Bangladesh, Malaysia, Canada, Malta, Dominica)

Total Geneva to capital to New York missions ratio: 91 to 222 to 4
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Annex 3

Statistics of UPR Stakeholder Reports,
2008-2009

Data on stakeholders submitting reports to the UPR:

Country Total International National  Coalition of NHRI
stakeholder international
reports and national NGOs

Session 1
South Africa 18 9 7 1 1
India 37 27 7 2 1
UK 20 12 7 0 1
Session 2
Zambia 8 7 0 1 0
Sri Lanka 34 27 4 3 0
Tonga 3 2 1 0 n/a
Pakistan 21 19 1 1 n/a
Ghana 9 7 0 1 1
Session 3
Botswana 4 2 1 1 n/a
Tuvalu 6 3 3 0 n/a
Bahamas, The 2 2 0 0 n/a
Barbados 2 2 0 0 n/a
Session 4
Cameroon 10 4 2 3 1
Mauritius 6 3 2 0 1
Nigeria 12 9 1 1 1
Bangladesh 18 14 2 2 n/a
Malaysia 12 6 4 1 1
Canada 49 10 36 2 1
Session 5
Vanuatu 6 4 1 1 n/a
Belize 4 3 0 1 n/a
Malta 4 3 0 1 n/a
New Zealand 17 3 9 4 1
Session 6
Brunei

Darussalam 4 4 0 0 n/a
Cyprus 4 2 1 1 n/a
Dominica 3 3 0 0 n/a
Totals 309 184 89 26 10
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Annex 5

List of Participants in the Commonwealth
Mid-Term Review of the UPR

Commonwealth Mid-Term Review of the Universal Periodic Review
11-12 March 2010
Marlborough House
London, United Kingdom
Sponsored by the Foreign and Commonwealth Office, UK

STATE REPRESENTATIVES

THE BAHAMAS

H.E. Ambassador Joshua Sears
Director General

Ministry of Foreign Affairs

BRUNEI DARUSSALAM

H.E. Pengiran Dato Maidin Hashim

Brunei Darussalam High Commissioner
Brunei Darussalam High Commission, London

BARBADOS

Joseph Hunte

Foreign Service Officer

Ministry of Foreign Affairs, Foreign Trade and International Business

GHANA

Evelyn Keelson
Senior State Attorney
Ministry of Justice

THE GAMBIA

Anna Dibba

State Counsel

Attorney-General's Chambers and Ministry of Justice

MALAYSIA

Andrew Khoo

Chair, Human Rights Committee
Malaysian Bar Council
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MALTA

Nicole Miller

Counsellor

Permanent Mission of Malta to the UN, Geneva

MAURITIUS

Aruna Devi Narain
Assistant Solicitor General
Attorney-General's Office

NIGERIA

H.E. Ambassador Martin | Uhomoibhi

Permanent Secretary, Ministry of Foreign Affairs, Nigeria
(Former President of the UN Human Rights Council)

John Gana
Minister
Permanent Mission of Nigeria to UN, New York

TONGA

Lopeti Senituli

Adviser to the Prime Minister
Office of the Prime Minister

UNITED KINGDOM

Susan Hyland

Head of Human Rights Democracy and Good Governance Group
Foreign and Commonwealth Office

Jenny Pickrell
Head of UN and EU
Human Rights Division, Ministry of Justice

Elspeth Rainbow
Human Rights Division, Ministry of Justice

NATIONAL HUMAN RIGHTS COMMISSION REPRESENTATIVES

CANADA

David Langtry

Deputy Chief Commissioner
Canadian Human Rights Commission
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GHANA

Richard Quayson

Deputy Commissioner

Ghana Commission on Human Rights and Administrative Justice

MALDIVES

Mohamed Zahid

Former Vice-President

Human Rights Commission of the Maldives

MAURITIUS

Sandrine Valere

Principal Assistant Secretary
Prime Minister's Office

SOUTH AFRICA

Advocate Lawrence Mushwana
Chairperson

South African Human Rights Commission

CAMEROON

Dr Banda Chemuta Divine

Chairperson

National Commission on Human Rights and Freedoms

NGO REPRESENTATIVES

BANGLADESH

Sultana Kamal

Executive Director

Ain o Salish Kendra (ASK)

CYPRUS

Anthoula Papadopuolou

Steering Committee Member

KISA — Action for equality, support, antiracism

GHANA

Patricia Essel

Programme Manager

Women in Law and Development in Africa (WiLDAF)
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MALAYSIA

Andrew Khoo

Chair, Human Rights Committee
Malaysian Bar Council

MAURITIUS
Narghis Bundhun
Chairperson
SAFIRE

NIGERIA

Anne Adidu-Lawal

Programme Officer

BAOBAB for Women's Human Rights

PACIFIC REGION

Sandra Bernklau/Seema Naidu

RRRT Project Manager/Human Rights Adviser
Regional Rights Resource Team

Filipo MaSuRa
Human Rights Expert
Pacific Islands Forum Secretariat

NEW ZEALAND

Peter Hosking

Executive Director

Human Rights Foundation

RESOURCE PERSONS

Roland Chauville
Director
UPR Info

Cynthia Gervais
President, CGervais International Inc
(Former Director of Rights and Democracy, European Office)

Luca Lupoli

Human Rights Officer

Universal Periodic Review Section

Office of the High Commissioner for Human Rights

Iniyan Ilango
Advocacy Programme Consultant
Commonwealth Human Rights Initiative
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Annex 6

Commonwealth Secretariat Submission to
Intergovernmental Working Group on the
Review of the Human Rights Council

About the Commonwealth Secretariat

The Commonwealth is comprised of 54 member states in Africa, Asia, the Caribbean,
Europe and the Pacific. We represent over a quarter of the world's countries, and since
May 2010 our countries have made up one quarter of the membership of the Human
Rights Council.

Since 2008, one of the biggest programmes of the work of the Secretariat's Human
Rights Unit has been on Universal Periodic Review (UPR), engaging with almost all of
our member states through UPR observations and seminars. A Commonwealth Mid-
Term Review of UPR was held in March 2010 which brought together participants from
government, NHRI and NGO representatives from 18 of the 27 Commonwealth coun-
tries who had by that point undergone UPR. We contribute to this important review of
UPR on the basis of this experience.

The Commonwealth is pleased to make the HRC aware of the view of member states that
the mechanism is seen as one of the most innovative and successful of the Human
Rights Council. States have shown commitment to UPR and have approached it in a
spirit of goodwill, seeing the Review as a means to strengthen in-country developments
on human rights. It has been seen as both exacting and an opportunity to share good
experiences. It has been welcomed, as has the possibility to progress conversations on
multi- and bi-lateral co-operation of implementation.

The Commonwealth Secretariat offers the following
points for consideration:

Objective of review

The mechanism has been perceived in some quarters as an ‘examination’, which must
be passed. HRC Resolution 5/1 sets out the objectives of UPR as including 'the
improvements of the human rights situation on the ground'. Greater profiling of this
objective might serve to deepen the nature of state engagement with the process.

Timelines
One of the most significant successes of the UPR is that all states scheduled to do so
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have attended Geneva for their Interactive Dialogue. A momentum has built in the first
cycle that might be endangered by any lapse in the process, for example a year's break.
The Commonwealth Secretariat considers an immediate move to the second cycle to be
desirable.

Domestic NGO involvement

Our work shows that national civil society in various parts of the Commonwealth is not
aware of UPR and the potential therein to promote national human rights aims. This is
evidenced by the absence or small number of national stakeholder reports from several
Commonwealth countries. The Commonwealth Secretariat has raised such awareness
and would be pleased to work with the HRC and OHCHR to explore ways in which such
initiatives might be enhanced.

Recommendations

Strength of recommendations

The formal commitment of states to international human rights standards, for example
through ratifications, provides a set of legal obligations that might be made explicit
when they form the basis of recommendations.

Constructive recommendations

It is noted that some individual recommendations can present challenges for either being
too vague or cover a too wide range of issues. Individual recommendations that refer to
too many themes at once, or are of a very general nature are not easy to understand nor
easy to use by government actors and civil society representatives during UPR follow-
up. We encourage recommendations to be constructive, specific and measurable.

Clustering of recommendations

Many states have received and accepted a large number of recommendations. It has
been suggested that they might be clustered by theme before the adoption of the re-
port. The Commonwealth Secretariat lends its support to this proposal, whether done
with the assistance of the Troika or the OHCHR or both. Any editorial changes would
need to be agreed by the receiving and the recommending states.

Response to recommendations

The Commonwealth Secretariat would like to encourage States to make use of the 'Ad-
dendum 1' document to record definitive responses to recommendations. In this way re-
sponses are clearly articulate and provide guidance for UPR follow-up.

In addition, the Commonwealth Secretariat highlights HRC Resolution 5/1 which pro-
vides that "Recommendations that enjoy the support of the State concerned will be
identified as such. Other recommendations... will be noted”.
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Implementation of recommendations

At the advanced stage of the first UPR cycle attention is turning to the implementation
phase. Some states have chosen to report back to the HRC on progress. This seems to
be a helpful way both to encourage scheduling of a state's follow-up work as well as al-
lowing the HRC to have a sense of in-country progress on UPR. Such practices could be
further encouraged by the HRC.

Involvement of small states

The Commonwealth membership includes 32 small states; hence we have a particular
interest in their challenges and needs. Small missions and states with no mission in
Geneva struggle to engage with various stages of the UPR process. Based on discussion
with our small states, the Commonwealth Secretariat encourages the HRC review to
consider ways in which to enhance opportunities for small states' engagement with the
UPR. This could be done, for example, by allowing states and stakeholders to make oral
interventions via video submissions or video link.

The Commonwealth intends to open a Small States Office in Geneva in 2011. A human
rights programme there will enhance support for small Commonwealth States to en-
gage in human rights processes, including UPR.

It is unlikely that this stage of the HRC review will receive many views from small states
without missions in Geneva, although more may participate when discussion moves to
the General Assembly in New York. The Commonwealth considers there to be a need for
further exploration of the ways in which small states' engagement can be facilitated.
Again, the Commonwealth Secretariat is ready to participate in any such future discus-
sions.

Speakers' list

The Commonwealth Secretariat is aware that the challenges relating to the speakers' list
is one of the most contentious in relation to the HRC review. We do not wish to add our
voice to the many on this issue, apart from to say this challenge deserves attention to
ensure it does not continue to detract from the potential the UPR holds to improve the
human rights situation on the ground.
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Annex 7
Graphs on Commonwealth Data
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Responses to recommendations
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What Can the Human R

UPR Follow-up

UPR Follow-up: What Can the Human Rights
Unit Do to Assist?

After the Geneva discussions, the challenge remains to ensure that the recommendations
are taken forward at a national level. Each state bears the responsibility for implementing
the accepted recommendations. Accordingly, the Commonwealth Secretariat is refocus-
ing UPR assistance from preparation to implementation of recommendations.

The Secretariat's assistance will identify, support and disseminate good practice for states,
to encourage coherent and strategic approaches to the range of recommendations ac-
cepted. This is intended to strengthen the ability of Commonwealth states to engage
with the second cycle of the UPR, in which the implementation of recommendations will
be considered.

Through ongoing work with a range of actors, the HRU ensures that its support is of an
unique nature — the dialogues promoted through preparatory work will be followed
through into the follow-up and implementation work. This will involve working with
states, NHRIs and NGOs in all our seminars. We work with these three groups of national
actors to encourage consultation and partnership, core messages of the UPR.

Regional seminars

At a regional level for Africa, Asia, the Caribbean, Europe and the Pacific, the HRU will
bring together key UPR focal points from the three actors listed above to participate in
seminars. These seminars will allow countries that share regional similarities to discuss,
develop and share good practices and lessons learned with regard to implementation of
accepted recommendations.

We are aware that countries are experiencing many constraints with regard to imple-
menting a multitude of accepted recommendations. The seminars allow peer group
learning and discussion of different models for UPR follow-up action and implementa-
tion of recommendations.

Bilateral assistance

The HRU provides a variety of human rights assistance to Commonwealth member states
relating to thematic areas which touch on those raised in UPR recommendations. It can:

* strengthen (or assist in the establishment of) key institutions that promote or
protect human rights, through technical assistance and advice;
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* promote human rights education and awareness, including through targeted
programmes for uniformed services, government agencies, the judiciary, the media
and universities;

e assist countries to develop national plans of action for human rights;

e assist member states in becoming party to human rights treaties and in fulfilling
their treaty body reporting, taking capacity and data limitation into account.

Preparation for the second cycle of the UPR

The HRU intends to continue supporting Commonwealth states and stakeholders in
their preparation for the second cycle, and has begun initial discussions with the UPR
section of the OHCHR on co-operation in this regard.

For more information, please contact us:

Human Rights Unit

Email: hru@commonwealth.int
Phone: +44 (0) 207 747 6423
Fax: +44 (0) 207 747 6418

Commonwealth Secretariat
Marlborough House

Pall Mall

London, SW1Y 5HX

UK
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