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environmental impact assessment (EIA),
269
environmental protection obligations,
359-60
EPA see economic partnership agreement
equity group, 390
European Bank for Reconstruction and
Development (EBRD), 274
Evaluation Committee of Experts (ECE),
368-9
exceptions, 224-5, 327
‘chapeau’ requirements of GATT, 227-8
for culture, 232-3
for development programmes, 234-5
discussion of sample provisions, 245-9
for government procurement and
subsidies, 234
IIA practice, 226
issues related to use of, 236-8
for non-disclosure of confidential
information, 234

phase-ins, 236
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exceptions (Continued)

policy areas in, 226-7

policy objective, 243—4

for prudential measures, 229-30
requirements for availability, 227
right to regulate IIA practice, 238-9
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FIPA see Foreign Investment Protection
Agreement

fixed term, 512

force majeure, 181

foreign direct investment (FDI), 52, 59

foreign investment, 252

safeguards, 236

sample provision, 250—1

scope of, 235-6

security exceptions, 230-2

for taxation, 232

see also reservations

Expert Reports, 477
expropriation, 153-4, 448-9

in accordance with due process, 157

China—-New Zealand FTA, 155

compensation requirements, 157-60

direct expropriation, 160-1

discussion of sample provision, 172-6

exception clauses in IIA, 155

IIA practice, 153

indirect expropriation, 161-5

lawful and unlawful, 165

limitations on, 152-3

moral damages, 167

no obligation to provide compensation
for, 169-70

on non-discriminatory basis, 156

public purpose, 156

punitive damages, 1667

qualified obligation to compensate for,
170-2

sample provision, 176-7

standards of customary international law,
161

UNCTAD limitations on, 167

US model, 154-5

valuation adjustments, 165-6

fact finding, 429
fair and equitable treatment (FET), 138
COMESA Investment Agreement,
140-1
IIA practice, 139-40
problem in, 139
transparency obligations from, 212
see also minimum standard of treatment
FDI see foreign direct investment
FET see fair and equitable treatment

Final Award, 477-8

approaches, 257

assistance, 499

costs and benefits, 22-3

domestic laws and regulations, 258

effects on investment flows, 14

facilitation, 499

international instruments, 18

investments in sectors, 16

investor planning, 13, 14

law, 257

nature and abilities, 223

need, 18

problems, 14-16

promotion, 7, 8

prospects, 6

protection, 6, 7

round-tripping investment, 16

signing IIAs, 13, 14

sustainable development elements,
259-60

sustainable development integration,

23-5,258-9

Foreign Investment Protection Agreement

(FIPA), 41

foreign investors, 11

activities in host countries, 22
domestic laws, 306, 308, 309, 319-20
domestic procedures, 12

dynamic inconsistency problem, 10
host state’s agreement, 12

human rights due diligence, 307
international law, 254-5
interpretations, 265

investment, 10

investor behaviour, 307

investor obligations, 266
investor—state suits, 12—13
legislators, 12

local civil procedures, 12

MIGA, 11

motivations, 9-10

national treatment obligation for, 115
obligations, 265

political risk insurance, 10-11
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protections, 11
right of establishment for, 116
risk, 306-7
settlement mechanism, 12
foreign nationals, entry and sojourn of,
217-8
Canadian model FIPA provision, 219
commitment regarding, 222-3
GATS provisions, 220-1
IIA practice, 218-19
no provision on, 222
see also substantive obligations of host
states
Fork in road provision, 426
forum non conveniens, 488
free transfer of funds, 183
exceptions for law enforcement, 191
exceptions for prudential measures, 191
exceptions to funds transfer obligation,
185-7
exchange rate and market rate, 185
exclusion for measures, 191-2
IIA practice, 1834
issues with currency transfers, 184-5
no obligation to permitting, 188
obligation to permitting, 189
payments subject to, 190
required currency for transfer, 1901
sample provision, 192-3
unqualified obligation to permitting, 189
freely usable currency, 184-5
friends of court, 440
funds transfer obligations, 529-30
compliance with IMF requirements, 187
exceptions to, 185
GATT and GATS requirement, 187
IMF rules, 186-7

restrictions on transfers, 186

General Agreement on Tariffs and Trade
(GATT), 524
‘chapeau’ requirements of, 227-8
general exceptions in, 228-9
General Agreement on Trade in Services
(GATS), 36, 195-6, 524
built-in agenda, 532
commitments, 525
GATT, 524
key sector-specific obligations, 528-32
member’s regulatory scheme, 524-5
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MEN treatment, 524
obligations, 38
performance requirements prohibition by
WTO, 194-5
provisions for nationality requirements for
senior management, 220
scope of application, 525-7
transparency obligations in, 207-8
WTO members, 524
Genetically modified organism (GMO),
278
Governing Law, 436, 4767
government procurement, 117-18
grievance procedure, 30, 381
compliance with management plan, 386
using Guide and usage, 382, 383
key functions, 381
non-judicial grievance mechanisms, 381
obligation to establishment, 386
options, 3824
sample provisions, 385-6
SRSG, 381
Guide, 2, 32, 261
bilateral investment treaties, 32
costs and benefits, 263—7
domestic investment policy, 33
foreign investment, 34
goal, 5
government policy, 25
IIA commitments, 37
IIA negotiations, 4-5, 32-33
IIA obligations, 32
international obligations, 33, 36
in investment treaties, 3
investor—state arbitration, 33
mechanisms, 29-31
obligations on investors, 261-2
right of establishment, 34
SA, 261
sample provisions, 2, 310, 3795, 508
sanctions on investors, 262
sustainable development, 25-6

home states, 259
insurers, 465
judicial doctrines, 488
host states, 50, 53, 64, 68, 258, 281, 513
commitments, 495
policy space, 74
HRIA see human rights impact assessment
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human rights due diligence process,
311-12
decisionmaking processes, 315
human rights impact assessment, 314
obligation, 313-16
human rights impact assessment (HRIA),
270, 299

ICCPR see International Covenant on Civil
and Political Rights
ICERD see International Convention on
the Elimination of All Forms of Racial
Discrimination
ICESCR see International Covenant on
Economic Social and Cultural Rights
1966
[CRMW see International Convention on
the Protection of the Rights of Migrant
Workers and Their Families
[CSID see International Center for the
Settlement of Investment Disputes
IFC see International Finance Corporation
IIA see international investment agreement
[ISD see International Institute for
Sustainable Development
1ISD model treaty, 354, 375-376, 393
procedural fairness, 211
right to regulate IIA practice, 238-9
ILO see International Labour Organization
in like circumstances, 112, 113-14, 115
limited to foreign investors, 133
qualifications, 127
Indian model treaty, 218-19
India—Singapore CECA see India—Singapore
Comprehensive Economic Cooperation
Agreement
India—Singapore CECA approach, 233
India—Singapore Comprehensive
Economic Cooperation Agreement
(India—Singapore CECA), 42
indirect expropriation, 161, 352-3
host state actions, 161, 162-3
indicators of loss of control, 162
investor expectations, 163
issues on contractual rights, 163
and permitted regulation, 173—4
regulatory measures, 163-5
to-be-expected economic benefit, 162
intellectual property, 62, 89
exclusions, 66—67
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exclusions and reservations, 65
foreign investors, 63
government securities and loans, 65-66
rights, 64
Interim Measures of Protection, 477
International bar association, 434
International Center for the Settlement of
Investment Disputes (ICSID), 432
convention, 53, 55
investor—state awards, 444
International Convention for the Protection
of All Persons from Enforced
Disappearance (CPED), 305
International Convention on the
Elimination of All Forms of Racial
Discrimination (ICERD), 305
International Convention on the Protection
of the Rights of Migrant Workers and
Their Families (ICRMW), 305
International Convention on the Rights of
Persons with Disabilities 2006 (CRPD),
305
International Covenant on Civil and
Political Rights (ICCPR), 305
International Covenant on Economic Social
and Cultural Rights 1966 (ICESCR),
305
international decision-making, 26—7
Brundtland Report, 27
co-operation, 26—7
new international economic order, 26
sample provisions, 26
international environmental law, 19
International Finance Corporation (IFC),
274
international human rights, 297-8, 346
abuses, 318
anti-corruption measures, 348, 359-60
business and deter investment, 357
corporate risk, 358
CSR standards, 370
domestic laws, 357
EC-CARIFORUM EPA provision,
370-371
goal and role, 347-8
human rights standards, 360
IIA practice, 348-54
ILO declaration objectives, 361-3
indirect expropriation regulation, 370
international obligations, 356
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labour rights standards, 360-1

may deter investment, 355-6
obligations, 303—4

provisions, 36770

regulatory framework, 357

rights of indigenous peoples, 3635
socially responsible investment, 347-58
SRSG, 347

standards, 360

sustainable development, 358-9
violations, 302-3, 312

International Institute for Sustainable

Development (1ISD), 41, 114-15, 502,

503

international investment agreement (IIA),
1, 6,483

alternative evidence, 17-18

alternative evidence, 522-3

application, 513

application scope, 41

arbitration procedures, 485-6

ASEAN agreement, 495

COMESA agreement, 495

commitments, 497

commonwealth guide features, 18

competition, 67

complaint mechanisms in, 21

consultations, 485

core investor protection obligations, 45

country negotiators development, 3

developed countries, 1

developing countries, 8

discussion of sample provision, 467

domestic market-opening reforms, 6

entry into force, 513

existing practice, 6

foreign investors, 1

forms, 519

Guide, 2, 5

on host states, 1

IIA practice, 510-12

interpretation, 4367

limitations, 103

model agreements, 2

negotiations, 2, 6

objectives statement, 92

obligations, 8

options discussion, 45-6, 512-13

policy coherence enhancement, 3

practice, 105-7
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preambles role in, 42, 45

preambles use and interpretation, 43-5

proponents, 13

provisions, 2-3, 48-49

scope, 94-5, 484-485

with strengths, 16-17

termination provisions, 510, 513

transparency obligations, 497
International Labour Organization (ILO),

325

declaration, 363

on social justice, 361-3
international labour rights obligations, 334

regulatory framework, 330

responsible investment, 331
international law

transnational business, 255

weaknesses in, 254
international legal documents, 260
intra-corporate transferees, 221
investment, 35-36, 89-90

admission clause, 68

agreements, 49

application of the agreement, 99

assets, 51

categories, 70, 72

characteristics, 52-3

closed definition, 71

forms, 67

host states, 50, 53

ICSID tribunals, 55-56

limiting elements, 71

open definition, 70-1

portfolio investment, 57

tribunals, 395
investment flows, 519

flow data, 15

IIAs with strengths, 521-2

problems, 519-20
investment promotion, 493, 494

assistance and facilitation, 499

capacity constraints, 495

costs and benefits, 495-6

discussion of sample provision, 498-9

IIA practice, 494-495

incentives, 495-6

investors’ role for home state in, 496

issues in design, 496

measures, 493—4

options for, 497, 498
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investment promotion (Continued)
possible costs and benefits, 495-6
relationship, 497
sample provision, 498-9
see also technical assistance; commission
Investment Promotion and Protection
Agreement (IPPA), 41
INVESTOR A and B, 81-82
investor obligation, 292, 293, 338
anti-corruption legislation, 342
bribery or corruption, 345
core labour laws, 323
corruption, 338-339
EC-CARIFORUM EPA, 325
encouraging compliance with voluntary
mechanisms, 353
enforcement, 3723
foreign investment impacts, 295
foreign investors, 316
freedom of association, 336
guiding principles, 296-7
host state laws, 294
human rights obligations, 318
IIA practice, 292, 300, 324
IIA practice, 340
international labour rights obligations,
329
labour standards, 328, 329, 333, 337
OECD and UN conventions, 340
options, 341-4
options discussion, 293
past discrimination, 336
to refrain from acts, 345
sample provision, 344-5
investor-state dispute settlement mechanism,
516-17
investors, 74, 85, 306, 312, 513
civil liability, 387-9
customary international law, 9
decision-making, 13
enterprise liability, 389-91
foreign, 9
IIA practice, 392-3
liability insurance, 391-2
natural persons, 75, 86
obligation to, 399-401
options, 393-7
posting bond or guarantee, 392
public international law, 76
sample provision, 397-9
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torts, 378-9
weak protection, 9
investors’ home state
development, 496
in investment promotion, 496
investor—state arbitration, 31, 33
consultations and ADR procedures, 453—4
costs and benefits, 408
counterclaims, 464-5
damages, 457, 463
definitions, 413
IIA obligations, 412-13, 420
inconsistent decisions, 445
legitimacy and democracy concerns, 411
limitations, 452-5
non-investment-related matters, 412
participation, 440
punitive damages, 458
regulatory chill, 410
sample provisions, 461
scope of application, 417
seeking redress, 409
steps, 416
third party funding, 437-8
transparency, 439—40
investor—state awards, 444
investor—state dispute settlement procedures,
415
claim, 417-18
key issues and approaches, 416
US model agreement, 419
investor—state tribunals, 69
decisions, 256
foreign investment law, 257
IPPA see Investment Promotion and
Protection Agreement

juridical person, 77

labour rights standards, 360-1
language

integration, 331-2

in preamble, 349
Legal Consequences of Control Group, 391
legal liability, 298
legal persons

advantages, 80

SOE, 79

see also juridical person
legitimate expectation
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host state development, 146
host state in relation to investor, 146
investor’s behavior, 1467
of investors, 145
regulatory change over time risk, 145-6
liability insurance, 391-2
limitation periods, 454
local remedies exhaustion
advantages, 424
costs and benefits, 423
issues, 424

market access structure, 528-9
may deter investment, 343
measure, 90
mediation, 429
MEN see most favoured nation
MIGA see Multilateral Investment
Guarantee Agency
minimum standard of treatment, 141
customary international law, 142—4
discussion of options, 147-9
discussion of sample provision, 149-51
legitimate expectation protection, 145-7
options for, 147
requirements, 144
sample provision, 151-2
ministerial consultations, 369
monitoring of harms, 276
monopoly service suppliers, 5301
moral damages, 167
most favoured nation (MFN), 4, 36, 40,
124-5, 524, 527
application of, 129-30
discussion of options, 1324
discussion of sample provision, 134-6
IIA practice, 1267
implications for states, 130—1
importation of standards, 128-9
issues, 125
limiting to pre-and post-establishment
activities, 127-8
limits on, 131-2
national treatment interaction with,
118-19
relative standard, 125-6
sample provision, 136-7
transparency, 527
Multilateral Investment Guarantee Agency

(MIGA), 10, 274
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NAAEC see North American Agreement on
Environmental Cooperation
NAALC see North American Agreement on
Labour Cooperation
NAFTA see North American Free Trade
Agreement
NAO see National Administrative Office
National Administrative Office (NAO), 368
National law, 69
national treatment commitments, 528-9
national treatment obligation, 110-11
basis of comparison, 113
discussion of options, 119-22
discussion of sample provision, 122-3
excluding particular sectors or measures,
116-18
foreign investor, 115
IIA practice, 112-13
1ISD model, 114-15
implications, 111-12
interaction with MFN, 118-19
in like circumstances’, 113-14, 115
limiting, 115-16
sample provision, 123—4
scope of, 118
see also substantive obligations of host
states
nationality requirements for senior
management
approaches to prohibitions on host state,
220
commitment prohibiting restrictions on,
223
GATS provisions, 220-1
no provision on, 222
restrictions on, 218, 219-20
see also substantive obligations of host
states
negotiation, 429
neutral evaluation, 429
New York convention, 90
NGO see Non-governmental organisation
no fixed term, 512
Non-governmental organisation (NGQO), 331
Non-prescriptive list, 287
North American Agreement on
Environmental Cooperation
(NAAEC), 350, 351
North American Agreement on Labour

Cooperation (NAALC), 326, 368
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North American Free Trade Agreement
(NAFTA), 44
treatment in accordance with
international law, 139—40
tribunals, 143—4
Norwegian model agreement, 461
Notice of Intent to submit a claim to
arbitration, 466
notice to non-disputing party, 472

objectives provision, 92, 93
ongoing monitoring, 283
open definition, 70-71

panel member conduct rules, 491-2
Parents and Subsidiaries, 390—1
participation, 275
amicus curiae participation, 442
amicus curiae submissions, 441
friends of court, 440
by non-disputing party, 473
parties, 47
claims, 490
investor, 90
state enterprise, 91
party states, rights and obligations, 345
co-operation, 3534
IIA practice, 348-54
options, 355-71
requirements, 351
performance requirements, 193—4
as admission condition of investment,
196-7
affirming host state rights, 200, 201-2
approaches to, 197
incorporating TRIMs and GATS, 197-8
no obligation regarding, 202
prohibition by WTO GATS, 194-5
prohibition by WTO TRIMs Agreement,
194-5
prohibition on, 202-3
relation to investment operation, 197
specification of, 198-200
see also substantive obligations of host
states
permanent appellate body see permanent
dispute resolution
permanent dispute resolution, 446
Place of Arbitration, 473
planning, 276

police power, 164
policy coherence, 39
policy discussion, 272
OECD points, 274
public participation, 273
SA, 274
political risk insurance, 10-11
portfolio investment, 57
claims to money, 60-1
debt forms, 61
IMF Manual, 59
investor—state claim, 58
threshold, 60
pre-establishment sustainability assessment
process, 290-1
pre-termination investments, 512—13
preamble
discussion of options, 45-6
discussion of sample provision, 46—7
role in IIA, 42-3
sample provision, 47-8
use and interpretation in IIA, 43-5
preferential trade and investment
agreements (PTIAs), 14, 519
Preliminary Objections to Jurisdiction,
4734
presence of natural persons, 525
services supply through, 526-7
PTIAs see preferential trade and investment
agreements
Public Access to Hearings and Documents,
474-5
public accountability, 489
punitive damages, 166-7
expropriation prohibiting awards of, 175

ratchet effect, 241

ratcheting up, 288

reservations, 2245, 243
advantages and disadvantages, 225-6
COMESA Investment Agreement, 241
IIA practice regarding, 240
for non-conforming measures, 249-50
obligations, 240-1
policy area, 244
positive listing, 241-2
ratchet effect, 241
trend in I[As, 225

right of establishment, 34, 105

discussion of options, 109-10
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domestic policy, 35
foreign investments, 35
for foreign investors, 116
IIA practice, 105-7
investor obligations and, 108-9
options for, 141
right to development, 19-20
right to regulate IIA practice
1ISD model treaty, 238
issues, 239
state regulatory flexibility protection,
238-9
rights of indigenous peoples, 363
Inter-American Court of Human Rights,
365
investment activity, 365-6
regulations and policies, 365
UN declaration on, 363—4
Roster system, 435
round-tripping investment, 16

SA see sustainability assessment
sector-specific obligations
domestic regulation requirements, 529
enhanced transparency obligations, 530
exceptions, 531-2
funds transfer, 529-30
limitations, 528, 529
market access, 528
monopoly service suppliers, 5301
national treatment commitments, 529
SIA see social impact assessment
side accords, 326, 350-1
signalling effect, 14, 514
on investment flows, 514
on total investment flows, 517-19
social costs, 303
social impact assessment (SIA), 270
socially responsible conduct, 308
socially responsible investment, 308
SOE see State-owned enterprise
Special Representative of the Secretary-
General (SRSG), 296
SRSG see Special Representative of the
Secretary-General
state espousal, 12
State-owned enterprise (SOE), 79
State-to-State dispute settlement procedure,
489-91
arbitral panel, 491

571

financial institutions, 490
party, 489
state’s international obligations, 342
sub-national actor application, 96—7
sub-national government, 91
Submissions by Non-Disputing Party, 4756,
482-3
subrogation, 437
substantial business activity, 83
substantive obligations of host states, 102-3
FET, 138-41
right of establishment, 105-10
Vivendi v. Argentina, 103—4
sustainability assessment (SA), 30, 261, 280
creation, 287-8
EIA requirements, 272
elements, 271, 275
enforcement mechanisms, 283
IFC’s performance standards, 277-8
integration ways, 282-5
investigation procedures, 284
sample provisions, 285—-6
sustainable development, 253, 341
access, 18
alternative approaches to, 26
comprehensive and centrist approach to,
25-6
foreign investment, 21-3, 252
in Guide’s sample provisions, 27-8
host country governments, 20
IIA model, 19
integration, 23-5
international instruments, 18
international legal documents, 260
international legal rules, 20-1
investor protection, 19
mechanisms in Guide, 29-31
principles, 28-9
promotion and challenging, 21
right to development, 19-20
sample provisions, 261

technical assistance, 291, 505
ADR, 503
challenges, 503—4
commitments in [IAs, 5, 501, 504
Guide, 500
IIA practice, 501-3, 505
1ISD model, 502, 503
obligations, 500
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technical assistance, (Continued)
options discussion, 503, 504
sample provision, 5, 504
see also commission; investment
promotion
Trade-related Aspects of Intellectual
Property Agreement (TRIPs
Agreement), 62
Trade-related Investment Measures
(TRIMs), 194
performance requirements prohibition by,
194-5
transnational businesses
complex organisation, 388-9
courts, 388
transparency obligations, 204-5, 456, 462,
486-7
with additional specific commitments, 215
with basic commitment, 214
capital-exporting states and investors role,
210-11
co-operation, 210
consultation, 209-10
disclosure of proposed measures, 208-9
discussion of sample provision, 215-17
exceptions, 210
exchange of information, 210
from FET, 212
in GATS, 207-8
host state, 440
no transparency obligation, 213—4
provisions, 439
regarding consultation and co-operation,
214-5
requirements, 205-7, 211, 257
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sample provision, 217
treaty shopping, 75
formulations, 82
investor, 81
nationality, 80
obligations, 95
treaty-based compliance mechanisms, 320
treaty-based enforcement mechanisms, 282,
309, 334
TRIMs see Trade-related Investment
Measures
TRIPs Agreement see Trade-related Aspects
of Intellectual Property Agreement

umbrella clause, 97, 419
UN Commission on International Trade
Law Rules (UNCITRAL Rules), 432
UN Convention against Torture, 374
United Nations Conference on Trade and
Development (UNCTAD), 17
limitations on expropriation, 167
prohibition on award of punitive or moral
damages, 166-7
restrictions on performance requirement
use, 196
valuation adjustments, 165-6
United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP), 311
US-Chile FTA, 3534

Vienna Convention, 42-3
volatile short-term debt, 73

waiver, 425

World Trade Organization (WTQO), 36





